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Application of § 58-64A-360(b) Waiver Authority for Independent Member Attendance Requirement
Effective Date: TBD
Authority: N.C. Gen. Stat. §§ 58-64A-150(a)(22), 58-64A-360(b), and 58-64A-380
Applies To: Continuing care providers licensed under Article 64A and Department personnel engaged in financial monitoring, disclosure review, and compliance oversight.
Purpose
This policy provides guidance on applying the waiver provision in N.C. Gen. Stat. § 58-64A-360(b) when a provider seeks a waiver from the requirement that at least one independent member of the board of directors or other governing body attend the required semiannual resident meetings in person.
The statute authorizes the Commissioner to grant a waiver based on unique circumstances. This policy identifies factors the Department may consider in evaluating whether such unique circumstances exist and what conditions may be imposed to preserve the statutory goals of transparency, accountability, and resident engagement.
This policy interprets and applies existing statutory requirements and does not create new substantive obligations beyond those established in Article 64A.
Background and Statutory Basis
Section 58-64A-360(b) requires that at least one independent member of the board of directors or other governing body of the provider attend semiannual resident meetings in person. This requirement reflects the General Assembly’s intent to ensure meaningful independent participation in communications between residents and provider leadership.
The statute further authorizes the Commissioner to grant a waiver from this requirement based on unique circumstances. The determination of whether unique circumstances exist is committed to the Commissioner’s discretion.
When a Waiver May Be Considered
In evaluating a request for a waiver under § 58-64A-360(b), the Department will first determine whether the board of directors or other governing body exercising governance authority over the provider includes at least one independent member capable of satisfying the statutory attendance requirement.
Temporary Waiver
If the board of directors or other governing body includes one or more independent members, at least one such independent member shall attend each semiannual resident meeting in person as required by § 58-64A-360(b), unless the Commissioner grants a waiver based on unique circumstances.
A temporary waiver may be considered when temporary or unforeseen circumstances prevent an otherwise qualifying independent member from attending. Such circumstances may include death, serious illness, resignation, family emergency, or other circumstances determined by the Commissioner to constitute unique circumstances.
Unless otherwise specified in the waiver approval, a temporary waiver shall apply only to the specific semiannual meeting or limited period identified in the approval. Temporary waivers ordinarily should not extend beyond a single semiannual meeting, and any extension will require additional justification.
Governance-Structure Waiver
If the board of directors or other governing body exercising governance authority over the provider does not include any independent member, the Commissioner may consider whether the provider's governance structure constitutes unique circumstances supporting a waiver.
In evaluating such a request, the Department will consider the provider's organizational and governance structure, the identity and responsibilities of the body or persons exercising governance or controlling authority over the provider, and the alternative attendance arrangement proposed by the provider. The Department's review will focus on whether the proposed arrangement preserves transparency, accountability, meaningful resident engagement, and effective communication of material resident concerns to individuals with authority to consider and act upon those concerns.
A governance-structure waiver may remain effective only for the period specified in the waiver approval and may be conditioned, modified, renewed, limited, or revoked by the Commissioner. The provider shall promptly notify the Department of any material change affecting the basis for the waiver, including appointment of an independent member or changes in the provider's governance structure or approved attendance arrangement.
Approval of any waiver is discretionary, must be granted in writing by the Commissioner, and may be subject to conditions determined appropriate by the Commissioner.
Departmental Application of the Waiver
If the Commissioner grants a waiver under § 58-64A-360(b), the Department may impose conditions necessary to preserve the purposes of the statute, including transparency, accountability, and meaningful engagement between residents and provider leadership. 
Such conditions may include:
· Attendance Requirement
The provider shall ensure attendance in person at each semiannual meeting by the individual identified in the waiver approval or any replacement individual approved by the Department.
· Designated Representative
Where the provider’s governance structure does not include a natural-person independent member capable of satisfying § 58-64A-360(b), the Department may require attendance by a representative of the provider, controlling entity, or ultimate governing authority acceptable to the Department. 
The designated representative shall possess sufficient knowledge of the provider's governance structure, decision-making processes, operations, and resident concerns to meaningfully participate in the meeting. The representative shall answer questions within the scope of the representative's knowledge and authority, facilitate communication between residents and provider leadership, and ensure that material resident concerns and questions requiring governance-level consideration are communicated to the board of directors or other governing body exercising governance authority over the provider. Nothing in this policy requires the representative to speak on behalf of the governing body, predict governing-body action, or personally answer matters outside the representative's knowledge or authority.
Depending upon the provider's organizational structure, a designated representative may include a regional executive, officer, representative of a controlling entity or ultimate governing authority, or another individual whom the Department determines is sufficiently knowledgeable about the provider and positioned to communicate resident concerns to individuals exercising governance authority.
· Disclosure and Notice
The provider shall disclose the waiver and any attendance arrangement approved by the Department in Section 18 of the Disclosure Statement under G.S. 58-64A-150(a)(22).
Unless otherwise provided in the waiver approval, the provider shall also notify residents of the waiver and identify the individual who will attend pursuant to the approved alternative attendance arrangement in the notice of the applicable semiannual resident meeting. The notice shall identify the individual's position or relationship to the provider sufficiently to inform residents of the capacity in which the individual will participate.
· Documentation and Communication of Resident Concerns
The provider shall maintain documentation sufficient to demonstrate attendance at the semiannual meetings and that substantive resident concerns raised during each semiannual meeting were communicated to the board of directors, governing body, controlling entity, or ultimate governing authority, as applicable. The provider shall maintain a process reasonably designed to facilitate such communication. 
Documentation shall be retained in accordance with the provider’s record retention policies and made available to the Department upon request.
Rationale	
Section 58-64A-360(b) requires that at least one independent member of the board of directors or other governing body attend semiannual resident meetings in person. This requirement promotes independent oversight, transparency, and meaningful engagement between residents and provider leadership.
The statute also authorizes the Commissioner to grant a waiver based on unique circumstances. This policy recognizes that providers may utilize a variety of legal and governance structures, including corporations, nonprofit entities, limited liability companies, and multilayered affiliated organizational structures. Regardless of legal form, the purpose of § 58-64A-360(b) is to promote meaningful engagement between residents and individuals exercising governance, oversight, or controlling authority over the provider. In limited circumstances, compliance with the independent-member attendance requirement may not be possible because of temporary circumstances or the provider's governance structure. When a waiver is granted, the Department may impose attendance arrangements or other conditions necessary to preserve transparency, accountability, meaningful resident engagement, and effective communication of resident concerns to individuals exercising governance authority over the provider.
Department Review and Oversight
In reviewing a waiver request under § 58-64A-360(b), the Department shall:
· Determine whether the board of directors or other governing body exercising governance authority over the provider includes an independent member;
· Determine whether the request is appropriately considered as a temporary waiver or governance-structure waiver under Section 3;
· Document the provider's asserted unique circumstances;
· Evaluate whether the proposed arrangement preserves transparency, accountability, meaningful participation, and resident engagement consistent with the statute;
· Review any proposed attendance arrangements or conditions accompanying the request;
· Review the qualifications and appropriateness of any designated representative, as applicable; and
· Ensure appropriate disclosure and notice of the waiver as required by Section 4.
If a waiver is granted, the Department may review compliance with any imposed conditions during examinations or targeted reviews. 
Implementation
This policy shall apply to all waiver requests under § 58-64A-360(b) submitted on or after ________________________.
Nothing in this policy limits the Commissioner’s authority under Article 64A to deny, condition, modify, or revoke a waiver in the Commissioner’s judgment.
The Department will apply this policy consistently and will document determinations in the provider’s regulatory file.
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