NORTH CAROLINA DEPARTMENT OF INSURANCE
CONTINUING CARE PROVIDER
OPERATING RESERVE LETTER OF CREDIT
(N.C. Gen. Stat. § 58-64A-260)
	LETTER OF CREDIT NO.:
	                                       
	AMOUNT:
	                                                 
	ISSUE DATE:
	                                                 
	EXPIRATION DATE:
	                                                 

This irrevocable Letter of Credit (“Letter of Credit”) is issued by ______ (the “Issuing Institution”), a qualified United States financial institution as defined in N.C. Gen. Stat. § 58-7-26(b), for the account of ______ (the “Provider”), for the benefit of the Commissioner of Insurance of North Carolina (the “Commissioner”).
The Issuing Institution hereby undertakes to honor drafts and demands for payment made by the Commissioner in accordance with the terms of this Letter of Credit, up to the Amount stated above.
RECITALS
WHEREAS, the Provider is a “provider” operating a “continuing care retirement community” as those terms are defined in Article 64A of Chapter 58 of the North Carolina General Statutes (“Article 64A”), known as ______ (the “Community”), and is required under N.C. Gen. Stat. § 58-64A-245 to maintain an Operating Reserve for the protection of depositors, residents, and the uninterrupted operation of the Community; and
WHEREAS, under N.C. Gen. Stat. § 58-64A-245(d), if the Commissioner determines that the Provider is in a hazardous condition pursuant to N.C. Gen. Stat. § 58-64A-285, the Commissioner may increase the required Operating Reserve or require the Operating Reserve to be placed on deposit with the Commissioner; and
WHEREAS, under N.C. Gen. Stat. § 58-64A-260, a provider may satisfy all or part of its Operating Reserve requirement by filing a clean, irrevocable, unconditional letter of credit approved by the Commissioner, in lieu of holding Qualifying Assets; and
WHEREAS, the Provider elects to satisfy all or a portion of its required Operating Reserve through this Letter of Credit.
NOW, THEREFORE, the Issuing Institution issues this Letter of Credit subject to the following terms and conditions:
SECTION 1. DEFINITIONS
1.1 “Operating Reserve” means the statutory liquidity requirement imposed on the Provider under N.C. Gen. Stat. § 58-64A-245.
1.2 “Reserve Portion Covered by this Letter of Credit” means, at any time, the portion of the Operating Reserve that the Provider elects to satisfy through this Letter of Credit, as determined by the Commissioner based on the Provider’s most recent semiannual reserve calculation under N.C. Gen. Stat. § 58-64A-250.
1.3 “Amount” means the maximum aggregate liability of the Issuing Institution under this Letter of Credit.
1.4 “Qualifying Assets” has the meaning set forth in N.C. Gen. Stat. § 58-64A-255.
For avoidance of doubt, this Letter of Credit is not a Qualifying Asset and is issued in lieu of the Provider holding Qualifying Assets to satisfy the Reserve Portion Covered by this Letter of Credit.
SECTION 2. PURPOSE AND SCOPE
2.1 The sole purpose of this Letter of Credit is to ensure the existence and immediate availability of the Reserve Portion Covered by this Letter of Credit, up to the Amount.
2.2 This Letter of Credit is filed in lieu of the Provider holding Qualifying Assets to satisfy the Reserve Portion Covered by this Letter of Credit.
2.3 This Letter of Credit does not guarantee the Provider’s debts, operations, or performance of continuing care or continuing care at home contracts.
2.4 The Provider has no right to draw upon, direct, assign, or enforce this Letter of Credit. This Letter of Credit exists solely for the benefit of the Commissioner in the exercise of statutory regulatory authority under Article 64A.
2.5 No person or entity other than the Commissioner may bring any action, claim, or proceeding under this Letter of Credit. No third-party beneficiary rights are created.
SECTION 3. VARIABLE OPERATING RESERVE REQUIREMENT
3.1 The Provider’s Operating Reserve requirement fluctuates based on occupancy and operating costs pursuant to N.C. Gen. Stat. §§ 58-64A-245 and 58-64A-250.
3.2 The Issuing Institution’s liability is limited to the Reserve Portion Covered by this Letter of Credit and shall not exceed the Amount.
3.3 Any portion of the Operating Reserve not covered by this Letter of Credit must be satisfied through Qualifying Assets, one or more surety bonds, additional letters of credit, or other security acceptable to the Commissioner.
SECTION 4. CONDITIONS UNDER WHICH THE COMMISSIONER MAY DRAW
4.1 Upon written instruction from the Commissioner, the Issuing Institution shall deposit all or any portion of the Amount into an account designated by the Commissioner.
4.2 The Commissioner may issue a draw instruction whenever, in the sole judgment of the Commissioner, funding of the Operating Reserve is required, including, without limitation, circumstances in which:
(a) the Commissioner determines under N.C. Gen. Stat. § 58-64A-285 that the Provider is in a hazardous condition and requires the Operating Reserve, or any portion thereof, to be placed on deposit with the Commissioner pursuant to N.C. Gen. Stat. § 58-64A-245(d);
(b) the Commissioner determines that access to the portion of the Operating Reserve secured by this Letter of Credit is necessary to protect depositors and residents or to maintain the Provider’s operational stability;
(c) the Provider fails to maintain the required Operating Reserve due to expiration, nonrenewal, or insufficiency of replacement security acceptable to the Commissioner; or
(d) following the commencement of any proceeding under Article 30 of Chapter 58 of the North Carolina General Statutes (including supervision, rehabilitation, or liquidation), or any case under Title 11 of the United States Code (bankruptcy), the Commissioner determines that funding of the Operating Reserve is necessary to pay liabilities of the Provider related to the Community.
4.3 The foregoing circumstances are illustrative only and do not constitute conditions precedent to payment.
The Commissioner need only present a written sight draft or written draw instruction to obtain payment under this Letter of Credit, and no other document, certification, or condition shall be required.
No proof of default, insolvency, litigation, investigation, or adjudication is required. The Commissioner’s written instruction is final, binding, and conclusive upon the Issuing Institution.
Any reference in this Letter of Credit to statutes, regulatory determinations, or proceedings is for descriptive purposes only and shall not be construed as incorporating any external document, agreement, or condition into this Letter of Credit.
SECTION 5. PAYMENT BY ISSUING INSTITUTION
5.1 The Issuing Institution shall deposit funds within five (5) business days following receipt of written instructions from the Commissioner.
5.2 Payment shall be made by wire or other immediately available funds to an account designated by the Commissioner.
5.3 The obligation of the Issuing Institution under this Letter of Credit is the independent and individual obligation of the Issuing Institution and is in no way contingent upon reimbursement, collateral, or any other arrangement between the Issuing Institution and the Provider.
SECTION 6. EFFECT OF SUPERVISION, RECEIVERSHIP, OR BANKRUPTCY
6.1 The Commissioner’s rights under this Letter of Credit remain in full force notwithstanding the commencement of any proceeding involving the Provider under Article 30 of Chapter 58 of the North Carolina General Statutes (“Article 30”) or under Title 11 of the United States Code.
6.2 Enforcement of this Letter of Credit constitutes the exercise of regulatory and police powers and is not subject to the automatic stay under 11 U.S.C. § 362.
6.3 The proceeds of this Letter of Credit are not property of the Provider, including property of any bankruptcy estate or of any receivership, rehabilitation, or liquidation estate established under Article 30. Except for the Commissioner acting pursuant to statutory authority, including as supervisor, rehabilitator, or liquidator, no trustee, debtor-in-possession, receiver, or other fiduciary has any right, title, or interest in this Letter of Credit or its proceeds.
SECTION 7. NOTICE OF NONRENEWAL OR NONEXTENSION
7.1 The Issuing Institution shall provide at least ninety (90) days’ prior written notice to both the Provider and the Commissioner of any determination not to renew or extend this Letter of Credit.
7.2 Notice shall be provided by certified mail, return receipt requested, or by another method acceptable to the Commissioner.
SECTION 8. EXPIRATION AND PRE-EXPIRATION DEPOSIT
8.1 Unless otherwise arranged by the Provider to the satisfaction of the Commissioner, if this Letter of Credit is not renewed or extended, the Issuing Institution shall deposit the full Amount into an account designated by the Commissioner no later than thirty (30) days prior to the Expiration Date.
8.2 Such deposit fully discharges the Issuing Institution’s obligations under this Letter of Credit.
SECTION 9. AMENDMENTS OR TRANSFERS
9.1 This Letter of Credit may not be amended, modified, transferred, assigned, renewed, or extended without the prior written approval of the Commissioner.
9.2 Any purported amendment, modification, transfer, assignment, renewal, or extension made without the prior written approval of the Commissioner or the Commissioner’s authorized designee shall be null and void and of no force or effect.
SECTION 10. GOVERNING LAW AND VENUE
10.1 This Letter of Credit shall be governed by the laws of the State of North Carolina.
10.2 Any action concerning this Letter of Credit shall be brought exclusively in the Superior Court of Wake County.
SECTION 11. ISSUING INSTITUTION REPRESENTATION
11.1 The Issuing Institution represents and warrants that it is a qualified United States financial institution under N.C. Gen. Stat. § 58-7-26(b) and is authorized to issue or confirm letters of credit.
SECTION 12. EXECUTION
IN WITNESS WHEREOF, the Issuing Institution has issued this Letter of Credit as of the Issue Date set forth above.

ISSUING INSTITUTION:

_____________________________________
(Authorized Signatory)

	Name:
	__________________

	Title:
	__________________

	Date:
	__________________



(SEAL, IF APPLICABLE)
SECTION 13. COMMISSIONER APPROVAL
This Letter of Credit, and any issuance, renewal, extension, or modification hereof, is subject to the prior written approval of the Commissioner of Insurance of North Carolina or the Commissioner’s authorized designee pursuant to N.C. Gen. Stat. § 58-64A-260(c).
Approved this _____ day of ____________, 20__.

_____________________________________
Commissioner of Insurance
or Authorized Designee
State of North Carolina

	Name:
	_________________

	Title:
	_________________
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