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Dual-Capacity Escrow Agents under Article 64A
Effective Date: December 1, 2025TBD
Authority: N.C. Gen. Stat. §§ 58-64A-100 and 58-64A-105
Applies To: Any continuing care provider, applicant, or certificate holder subject to the escrow requirements of Article 64A, and Department personnel engaged in review, approval, and oversight of escrow arrangements.
Purpose
This policy establishes Department standards for evaluating and approving requests in which a related party of the provider, a lender to the provider, or a fiduciary for any lender or bondholder for the provider, seeks to serve as escrow agent for resident deposits when an escrow account is required under Article 64A. The intent is to ensure that such dual-capacity arrangements preserve the statutory purpose of the escrow requirement, to protect residents and prospective residents, and do not create conflicts of interest, creditor risk, or loss of Departmental control over escrowed funds.
This policy interprets and applies existing statutory requirements under Article 64A and articulates the standards the Commissioner will use in exercising approval authority under § 58-64A-105(12). It does not amend or expand the statutory escrow requirements but clarifies how those requirements will be administered.
Background and Statutory Basis
Article 64A provides that all entrance fees and deposits, when required by this Article, shall be deposited by the provider in an escrow account approved in advance by the Commissioner and maintained in a segregated account without commingling with other funds, as required by N.C. Gen. Stat. § 58-64A-100. 
Section 58-64A-105(12) prohibits the escrow agent from being a related party, lender, or fiduciary for any lender or bondholder unless expressly approved by the Commissioner. Approval authority rests on the Commissioner’s determination that the arrangement does not compromise the independence, availability, control, or safety of escrowed resident funds and that the agreement otherwise complies with §§ 58-64A-100 through 58-64A-140.
The Department recognizes that, in commercial lending and bond financing transactions, it is common industry practice for lenders or affiliated financial institutions to require or request that borrowers maintain deposit, treasury management, lockbox, escrow, or other banking relationships with the lending institution or an affiliated institution. In many cases, the availability of financing, the pricing of financing, or other material loan terms may be conditioned upon the establishment of such banking relationships. The Department further recognizes that such arrangements are often operationally efficient and customary in commercial lending and institutional finance transactions. The Department also recognizes that integrated banking relationships may provide economic or operational benefits to a provider when evaluated as a whole. The existence of bundled or linked services will not, by itself, weigh against approval, provided that the arrangement remains commercially reasonable and does not compromise the statutory protections applicable to resident escrow funds.
The purpose of § 58-64A-105(12) is not to prohibit ordinary commercial banking relationships or customary lender-required or lender-directed account structures. Rather, the purpose of the statute is to ensure that, when a lender, related party, or fiduciary also serves as escrow agent for resident deposits, the arrangement contains sufficient legal, operational, and structural protections to preserve the independence, segregation, and resident-protection purposes of the escrow account required under Article 64A.
Departmental Concerns in Dual-Capacity Requests
In evaluating a request under § 58-64A-105(12) for approval of a lender, related party, or fiduciary to serve as escrow agent, the Department acknowledges that such requests may arise from customary commercial lending practices and lender-required banking relationships associated with construction financing, bond financing, treasury management arrangements, or other institutional financing structures. The Department’s review is therefore not based solely on the existence of a lender relationship itself, but on whether the proposed arrangement preserves the independence, segregation, regulatory control, and statutory protections applicable to resident deposits.
The Department recognizes that many institutional lenders maintain separate trust, escrow, and fiduciary departments that operate independently from commercial lending functions and that dual-capacity arrangements can, in certain circumstances, be administered in a safe and compliant manner. Accordingly, the Department’s review will focus on the substantive protections contained in the escrow agreement and the operational safeguards implemented by the institution, rather than adopting a categorical prohibition against lender-affiliated escrow relationships.
The following considerations will guide the Department’s analysis:
· Conflict of Interest: The lender’s role as creditor may impair its neutrality and independent judgment as escrow agent.
· Creditor Exposure: Without express waivers, the lender could assert lien, offset, recoupment, or other security interests against escrowed funds.
· Loss of Independence: An escrow agent may act only upon statutory triggers or written direction from the Commissioner, and not at the unilateral request of the provider or any creditor.
· Improper Investment or Collateral Use: Escrowed funds must remain fully liquid, segregated, and invested only in instruments permitted under § 58-64A-120.
· Unauthorized Disbursement: Releases of principal or interest must conform strictly to §§ 58-64A-135 and 58-64A-140.
· Reporting and Transparency: The Department must receive the same monthly statements and certifications required under § 58-64A-105(9)–(10), without limitation.
· Resident-Protection Purpose: The escrow agreement must expressly acknowledge that its primary purpose is the protection of residents and prospective residents, consistent with § 58-64A-105(6).
Review Criteria
If the Commissioner determines that a dual-capacity escrow arrangement may be considered for approval under § 58-64A-105(12), the escrow agreement and related documentation must contain protections sufficient to preserve the independence, segregation, and statutory integrity of resident funds. Approval is discretionary. In evaluating a proposed arrangement, the Department will consider, as applicable,  and will be granted only if the following conditions are satisfied, in form and substance satisfactory to the Commissioner:
· Acknowledgment of Statutory Limitation: Written acknowledgment of § 58-64A-105(12) and of the specific dual-capacity arrangement approved by the Commissioner.
· Comprehensive Waiver of Creditor Rights: Explicit waiver of all rights of lien, set-off, recoupment, cross-collateralization, or other creditor claims against escrowed funds, whether arising by contract, statute, common law, or otherwise.
· Restriction on Disbursements: Limitation of releases of principal or interest to those authorized under §§ 58-64A-135 and 58-64A-140, or pursuant to written direction from the Commissioner.
· Permitted Investments Only: Limitation of investments to those instruments permitted under § 58-64A-120.
· Control of Earnings: Statement that interest or other earnings may be released only upon written approval of the Commissioner, consistent with § 58-64A-125.
· Reporting Requirements: Monthly reporting to both the provider and the Department in accordance with § 58-64A-105(9)–(10), without limitation or modification.
· Governing Law and Jurisdiction: Provision specifying North Carolina law as governing law and exclusive jurisdiction in North Carolina courts.
· Approval of Amendments or Termination: Provision stating that amendment, termination, or substitution of the escrow agent may occur only with prior written approval of the Commissioner pursuant to § 58-64A-110.
· Operational Separation Certification: Certification from the lender or escrow agent confirming operational separation, internal controls, and functional independence between its escrow or trust operations and its lending, credit administration, or workout functions, including confirmation that escrow administration personnel do not operate under the direction or control of lending personnel with respect to escrowed resident funds.
· Commercial Reasonableness and Market Competitiveness: Where approval of a dual-capacity escrow arrangement is associated with, conditioned upon, or forms part of a broader lending, treasury management, deposit, or other banking relationship, the Department may consider whether the overall arrangement is commercially reasonable and whether the terms applicable to the provider are generally consistent with market terms for comparable services. The Department does not require each component of an integrated banking relationship to be separately priced at market value and will consider the economic terms and benefits of the relationship as a whole. The provider should be able to demonstrate, upon request, that the arrangement was evaluated through an appropriate governance or management process and is reasonably believed to be in the provider's interests and consistent with its obligations to residents.
Department Review	
All proposed escrow arrangements subject to § 58-64A-105(12) shall be submitted to the Department for review and written approval prior to execution. The Commissioner retains ongoing regulatory authority over any approved dual-capacity arrangement to ensure continued compliance with Article 64A and the protection of resident funds.
Model Escrow Provisions. The Department may make available model escrow provisions or a model escrow agreement to assist providers and financial institutions in preparing arrangements for Department review. Use of any model language is voluntary and does not create a safe harbor or substitute for Department review and approval of the particular arrangement. Providers and escrow agents may use alternative language that provides substantially equivalent protections and otherwise complies with Article 64A and this policy.
All approved escrow agreements must be governed by North Carolina law and provide for exclusive jurisdiction in North Carolina courts, ensuring that the Commissioner may exercise regulatory and enforcement authority directly against the escrow agent.
Failure to comply with statutory requirements or conditions imposed by the Commissioner may result in revocation of approval, disapproval of the escrow arrangement, or other action authorized under Chapter 58.
Implementation
This policy shall apply to all new or renewed escrow arrangements executed on or after December 1, 2025.
Nothing in this policy limits the Commissioner’s authority under Chapter 58 of the North Carolina General Statutes to disapprove, condition, revoke, or modify approval of any escrow arrangement that, in the Commissioner’s judgment, fails to protect resident funds or comply with Article 64A.
The Department will apply this policy consistently and will document determinations in the provider’s regulatory file.
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