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JUDGMENT AN ORDER: 

THIS MATTER came on for trial at the June 21, 2021 session of Wake County Cl vii 

Superior Court before the Honorable A. Graham Shirley, II, Superior Court Judge Presiding 

without ajury and it appearing that: 

lNTRODUCTION 

1. Wes Camden, Esq., Caillin Poe, Esq., John Holton, Esq., and Lauren Fussell , Esq. 

appeared as counsel for Plaintiffs Southland National Insurance Corporation, Bankers Life 

Insurance Company, Colorado Bankers Life Insurance Company, and Southland National 

Reinsurance Corporation, all in rehabilitation (collectively, "Plaintiffs") . Aaron Tobin, Esq., Brian 

Kilpatrick, Esq., Leah Lanier, Esq, and Matthew Leerberg, Esq. appeared as counsel for 

Delendants Greg Lindberg (''Lindberg"), Academy Association, Inc., also known as Global 
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Growth Holdings, [nc. 1 
('

1AAI"), and New England Capital, LLC ("NEC") (co llectively, 

"Defendants"). 

2. The Court previously severed the Plaintiffs' clairns against Defendant P'rivate 

Bankers Life and Annujty Co., Ltd. ("PBLA") pursuant to an automatic stay issued on December 

17, 2020 in Cause No. 20-1 279 1-scc, In re: PB L(fe and Annuity Co., Ltd. et aL. , in the United 

States Bankruptcy Cou1i fo r the Southern District ofNew York. 

3. Plaintiffs' claim against Defendant Edwards Mill Assel Management, LLC 

('
1EMAM") was resolved by a Consent Judgment this Court entered on May 4, 2021. 

4. The CoLu-t was informed that the Parties stipulated and agreed that the issues 

presented by the p leadings should be heard and decided by a Superior Court Judge, rather than by 

a jury. 

5 . This Court has j urisdiction over the Parties and the subject matter of th.is action. 

6. The Parties stipulated to certain facts at issue in trus matter, as set forth in Exhibit 

A to this Order. Such stipulated facts are treated as true and incorporated hel'ein. 

PROCEDURAL HISTORY 

7. Plaintiffs are North Carolina domesticated insurance companies ultimately owned 

by Lindberg. 

8. Lindberg likewise solely owns all shares of stock of Defendant AAT. 

9. Lindberg and AAI own, control; or have a financial interest in a la rge number of 

enti tics affiliated wi lh Plainti !Ts and Lindberg, all operating under a brand or portfo lio name or 

"Eli Global" or, later, ''Global Growth" (the 'Affiliated Entities") . As such, AAI and the Eli 

Global portfo lio are affili ated with Plaintiffs. 

1 Since the fi ling of this lawsu it, /\/\ I converted to Global Growth Holdings, Inc. , a Delaware corporation. 
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to. On October l, 2019, Plaintiffs fil ed a Verified Complaint against Defendanls 

seeking to enforce an ag,·eement, lhe Memorandum of Understanding (''MOU"), that was 

introduced into evidence as Plaintiffs' Exhibit 1. 

11. On October 28, 201 9, Plaintiffs fi led a Verilied A111ended Complaint against 

Defendants seeking, among other things, to enforce lhe MOU thrnugh specific perfonnance, 

Plaintiffs alleged that all Defertdanls breached the MOU by failing to restructure the Spe cified 

Affiliated Companies ("SACs'') by September 30, 2019 and brought claims of fraud and negligent 

misrepresentation against Defendants. The SACs are a subset of the Affiliated Entities. 

12. Defendants filed Rule 12 motions seeking to dismiss the Verified Amended 

Complaint on various grounds. The Court denied all of Defendants' motions to dismiss on January 

2 1, 2020. 

13. The Pmties filed cross Motions for Summary Judgment pt1rsuant to Rule 56 of the 

North Carolina Rules of Civil Procedure. The parties waived oral argument on the motions. The 

Court orally denied the motions on June 21, 2021. 

14. The Parties, through their counsel, presented evidence lo the Court al trial in the 

form of 16 in-person witnesses three witnesses by remote video, and various exhibits. 

15, All evidence is before the Court and all issues and claims are now ripe for 

resolution. 

FINDINGS OF FACT 

16. The Coun, in making the findings and reaching the conclusions herein, has done so 

atler viewing U1e manner and demeanor of each witness and having determined the credibility of 

the testimony of each witness, as well as the weight to be afforded to the evidence received at trial. 

The Court, as fact finder, has resolved any con.11icts of lhe evidence presented and makes these 
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Findings of Fact based on competent, credible evidence presented. ln making these Findi.-1gs of 

fi'act and reaching the fo llowing Conclusions of Law, the Court has disregarded any incomJ)etent 

evidence and did not draw inferences from testimony otherwise competent which would r ender 

such testimony incompetent. See In re Paul, 84 N.C. App. 491 ,497, 353 S.E.2d 254,258 (1 987). 

17. The Court, having heard all of the evidence, and by at least a preponderance of the 

evidence, makes the fo llowing Findings of Fact. Any determination later stated as a concl usion 

of law that should have been stated as a finding of ·fact is incoqJorated into these Findings of Fact. 

18. fn 2014, Lindberg was engaged in the business practice of acquiring complete 

ownership interest and control of insurance companies and then usLng the liquid assets of those 

insmance companies to invest in his other non-insurance company businesses of the Eli G lobal 

portfolio ("Afnliated Investments"). Trial Tr. 63:21-25, 273:21-274:6, 952:1 -17. These 

investments consist of participation loans to and preferred equity investments in operating 

companies, special purpose vehicles, and financial or other types of investment holding companies. 

Trial Tr. 64:65-66:8, 273:21-274:6. 

19. The Plaintiffs sold products such as prepaid death benefits, li fe insurance policies 

and annuities. Trial Tr. 17:22-18: I, 229: 15-230:6. 

20. Plaintiffs' policyholder premiums paid to the insurance companies con~titule liquid 

assets that normally would be invested in a prudent manner to ensure that future obligations to 

policyholders can be timely paid. Trial Tr. 17: 15-18: 11 . Plaintiffs 1 policyholder premiums were 

used to fund the Affi liated Investments. Pls. ' Exs. 115, l 39; Trial Tr. 263: 16-266: I 8, 273 :8-276:4. 

21. North Carolina law and the North Carolina Department or lnsuranc<.-J ("NCDO[") 

provide restrictions and oversight for the Lnvcstmcnt of these funds by Plaintiffs. See, e.g. , N.C. 

Gen. Stat. § 58-7-160 et seq; Pis.' Exs. 7, 14; Trial Tr. 296:10-22. 
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22. Al all relevant times, common industry practice was to limit loans or investments 

made by insurance companies into affi liated companies to no more than 10% of their adrni lted 

assets.2 Trial Tr. 40:l l -4L :14, 375:14-17. However, until 2019 Nortb Carolina law had not 

codified this limit. Trial Tr. 40:11-41:14, 1217:20-1218:6. 

23. In 201 5, Lindberg obtained a special agreement under former Insurance 

Commissioner Wayne Goodwin to invest up to 40% of admitted assets into Affi liated Eritities. 

Trial Tr. 46:23-47:4, 374:8-2 1, 960:6-22. 

24. Among other Lhings, Lindberg used the Plaintiff insw-anee companies' money to 

fund his purchase or companies that did business in non-insw-ance fi elds. Trial Tr. 360:5-361 :8, 

960:6-14. Through layers of holding companies, Lindberg ullimately owned lhe contro lling 

interests, as well as economic interests, in these non-insurance operating companies. Id,· Trial Tr. 

353:4-354:8. The Plaintiff insurance companies owned the loans made to the operating companies 

or intennediary companies, whlch in turn loaned to or invested in operating companjes or other 

Liers or holding companies. The Plaintiff insurance companies, however, had no eq11ity interest, 

control, or visibility in the non-insurance operating companies or the tiers of holding companies 

above them.3 Td. Trial Tr. 41:18-42:8. 

25. Under Lindberg 's direction, the Plaintiff insurance companies invested even mor~ 

than 40% of their assets into Affiliated Entities. Pis.' Ex. 7; Trial Tr. 1143:1-1144:2. 

26. Since Lhe lime when the Plaintiffs were domesticated in North Carolina, Lindberg, 

directly or indirectly, has caused more than $1.2 billion of the Insurance Companies' f'unds held 

2 "Admitted assets" nre defined by N,C. Gen. Stal. § 58-7- 162 lu provide guidance on how to classify nn insurance 
company's nssets when calculating the financial eondili1Jn of the insurer. "Admitted" or "allowed" assets include, 
among other things, cash in the insurer's possess ion, investment~ und securities, properties and loans acquired in 
accordance with statute. 
3 Some of the tinancing was structured as "preferred eqLLity," but it funct ioned like debt: il granted no governance 
rights and had no mandatory payments except for required dividends to Lindberg as the c<>mmon ~lrnrcholder. Trial 
Tr. 275: 18-25. 
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for policyholders to be invested into other companies that he owned or controlled. Pls.' Ex. 23; 

Trial Tr. 46:9-14, 143:11- 16. 

27. During the pendency of this lawsuit, L indberg was convicted by a j Liry of 

attempting to bribe the cw,-ent North Carolina Com.missioner of rnsurance and currently is serving 

his sentence in federal custody. TriaJ Tr. l 199: 17- 1200:7. 

28. At Lhe time of fi ling this lawsuit in October 2019, Plaintiffs were owed over $1 

bi llion through the Affil iated Investments. Trial Tr. 46:9- 14, 143 :11 - 16. 

29. The level of affiliated investment was and remains of concern to management of 

P laintiffs and insurance regulators because the level of concentratioll of investments can expose 

the investments, and therefore the insurance companies and policyholders, to systemic risks. P is. ' 

Rx. 17; Trial Tr. 288:4-2 1, 292:23-293:24, 562:11 - 18. Additionally, a ffiliated investments 

generally arc illiquid and are difficult to turn into cash quickly and erticiently in order to meet. the 

necessary policyholder obligations. Trial Tr. 294:7-21. Tn fact, in 20 18 it was determined that 

when Plaintiffs' annuity products would come due in five years there would no l be enough cash 

flow from the Affiliated Investments to cover those rurnuity obligations lo policyholders. Trial Tr. 

56: 19-25. 

30. During a routine financial exan1inut.ion, NCDOI under Commissioner M ike 

Causey, became concerned about whether Pla intiffs would be able to meet their obligations to 

policyholders and others as they came due. Trial Tr. 293:3- 13, 563:4-12. 

31. On October 18, 20 18, the Commissioner entered a Consent Order placing Plaintiffs 

into Administrative Supervision by the NCDOT pursuant to N.C. Gen. Stat. * 58-30-60 due lo 

concerns regarding Plaintiffs' concentration of Affiliated [nvcstments and associated liquidity 
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concerns. Pis.' Ex. 14; Trial Tr. 295: l5-22. Plaintiffs and Lindberg consented to .Plaintiffs bdng 

placed into Adminislrati ve Supervision. Pis. 1 Ex. 14; Trial Tr. 12 L4:2 l-25. 

32. Administrative Supervision was extended, with Plaintiff~' and Lindberg's co11scnt, 

on February 5, 201 9 and April 3, 20 I 9 . .Pls.' Ex. 19; Trial Tr. 563: 13-25, 1216:23-1217:4. 

33. Mike Dinius ("Dinius") of Noble Consulting, Inc. ("Noble,,), was appointed as 

Supervisor of Plaintiffs. Pls.' Ex. 14; Trial Tr. 563: 13-25. Dinius, as Supervisor, was requii·ed to 

review and approve certain transactions or actions by Lhe Plaintiffs, including any transactions 

above u certain dollar threshold or that involved Lhe Plaintiffs incurring any debt, obligation or 

liability. Pls.' Ex. L4; Trial Tr. 576: 1-22. Dinius' role was limited to his duties and responsibilities 

as Supervisor of Plaintiffs and he did not manage Plaintiffs' operations while in Supervision. Trial 

Tr. 576: 1-22. 

34. The Second Amended Consent Order for Administrative Supervision (11Sccond 

Consent Order") established requirements to limit the Plaintiffs ' Affi liated Investments, with the 

ultimate goal or reducing the total Affiliated Investments to approximately I 0% of the Plaintiffs' 

admitted assets. Pls.' Exs. 19, 5; Trial Tr. 564:1-9. 

35. These requircmenls could have been met by sale of the underlying entities, or 

through the refinancing or repayment of Plaintiffs ' loans. Ex. 23; Trial Tr. 300: 1-5 1 565:23-

566: 11. 

36. Pursuant to the Second Consent Order, Plaintiffs were required to reduce U,.eir 

Affiliated lnvestments by $250 mi ll ion by July 31, 201 9. Pls.' Ex. 19; Trial Tr. 564:7-12. 

Plaintiffs, and Lindberg, agreed to the debt reduction deadlines and amounts in Lhe Second Consent 

Order. Pls.' Ex. 19; Trial Tr. 299:L7-21, l 2 L8:23- 12 19:6. 

7 



37. During the Admio.istrative Supervision, Lindberg and h.is team at Eli G lobal 

attempted to sell or refinance certain enti ties to reduce the amount of Affil iated fnvestn1ents. Trial 

Tr. 300:l -30 l : l , 565:23~566:1 1. 

38. Tn April 2019, Dinius, serving as Supervisor of Plainti ffs, conducted an analy sis of 

the Plainli fTs' Affiliated Investments based on Eli Globul's efforts to sell or refinance the Affi liated 

Investments to meet the requirements of the Second Consent Order. Pis.' Ex. 23; Trial Tr. 565: 11-

25. 

39. At this point, Dinius concluded that it would be virtually impossible for Eli G lobul 

to meel its next milestone for the reduction of Affil iated fnvestments. Trial Tr. 302: 17-21, 567:25-

569:4, 723 :6-14. Eli Global's management agreed. Id. 

40. It had become clear that Lindberg was unable to raise sufficient funds, either 

through sales, refinances, or payment of the Affi liated Jnveslmenls, to achieve the July 31 , 2019 

$250 million debt reduction. id. 

4 1. Dinius' analysis ulso indicated that Eli Global's plan to liquidate the Eli Global 

portfolio of companies would result in a substantial shortfall of funds compared to the companies' 

obligations to Plaintiffs and other lenders. Pis.' Ex. 23; Trial Tr. 568:7-11. This shortfa ll was 

estimated at over $1.2 bi llio11 al the time. !d. 

42. Eli Global's management di.d not dispute Dinius' conclusion regarding the 

shortfall. Triul Tr. 302: 17-21, 568: 14-24. 

43. A liquidation due to this shonfa ll would have been lo the materia l detriment of 

vulnerable policyholders of Plaintiffs, who faced potential individual losses that could be 

financially devastating. Trial Tr. 306: 10-19, 723: 18-724:3. 
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44. During lhis :same time period, the parties were informed that AM Best was pla .nni_ng 

to downgrade the credit rating of at least some or lhe Norlh Carnlina insurance companjes_ Trial 

Tr. 536: J 1-25, 828: 14-24. 

45. In an effort to avoid polenlially staggering po licyholder losses and to resolve this 

serious business crisis; in early May 201 9 Plaintiffs agreed to negotiate a restructuring of the 

Affiliated Entities ' obligations, including a temporary suspension of principal and interest debt 

repayments. Pis.' Ex. 26; Trial Tr. 393:9-20 570: 5- 14. 

46. These negotiatfons ultimate ly produced the June 27, 2019 MOU, which the p arties 

agreed was a legally binding agreement. Pis.' Ex. l ; Trial Tr. ll2:24- I l3:l , 3 10: 18-20, 424:21-

24, 570: 15-17. 

47. The core of the agreement is that the affili ated debt would be adjusted and 

restructured to facilitate repayment and that Lindberg would relinquish control of the SACs by 

making them subsidiaries or a new company, New Holding Company (''N HC"), which would be 

managed by an independent board, comprised of sophisticated and qualified individuals charged 

wilh a duty to protect the best interest of Plaintifl's' policyholders. Pis.' Exs. 1, 26; Trial Tr. 92:8-

25, 389: 12-390:21 552: 13-553:9. The MOU and NHC structure also provided needed transparency 

into the underlying SACs. Trial Tr. 92: 8-25, 308:2-17. 

48. Paragraph 47 above is a brief and simplified summary of the essence of the 

agreement embodied in the MOU. The words of the MOU constitute the precise language and 

terms of the agrcemenl. All paragraphs here inafter in th.is Judgment ma.kc detailed reference to 

speci fi e material lenns of this agreement embodied in that document. 
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49. In or around May 2019, the parties began discussions and negotiations of what 

would become the MOU and other related agreements. Pis.' Exs. 30, 34, 35, 37, 38, 39, 42; Trial 

Tr. 3 18:16-19, 723:9-724:3. 

50. Between May 9, 20 19 and June 26, 2019, the parties negotiated at arms-length the 

structure and terms of the MOU. Id. ; Pls. ' Exs. 43, 44, 45, 46, 47, 48, 49, 51, 52, 56, 57, 5 9, 60, 

65, 66, 67, 68; Trial Tr. 529: 12-24, 723:9-724:3, 1218:10- 19. The Defondants were represented 

by legal counsel during the negotiations of the MOU and related agreements. Trial Tr. 548:23-

550:20, 1218:10-19. To the extent any disadvantage in bargaining power existed, that disadvantage 

was due, at least in part, to Lindbet"g's criminal indictment and Eli Global's cash needs at Lhe time. 

Trial Tr. 55 l:5w25; 725: 14-22; 736:9-20, 1219:25-1220:2. 

5 1. During the negotiations, the MOU was subjecl Lo a number of revisions proposed 

by all Parties, and mutually agreed upon by the Parties. Pls.' Exs. 43, 48, 57, 60, 67; Trial Tr. 

574:24-575:25. 

52. Del'endanls, including Lindberg, were .involved in the negotiation and drafting of 

the MOU and the Interim Amendment to Loan Agreement. ("IALA"). Id; Trial Tr. 12 18: l 0-19. 

Lindberg, or his counsel, created lhe first draft of lhe MOU provided to Plaintiffs. Pls.' Ex. 43; 

Trial Tr. 572:10- 13. 

53. The MOU, as executed, contains certain representations and warranties. Defendants 

Lindberg, AAI, and NEC speci fically represented and warranted that: 

a. Each of the Recita!s4, Schedules, and Exhibits attached to the MOU are true and 

accurate in all respects; 

'
1 The Recitals included, among other things, Lhat Lindberg has the authority to execute the agreement on behalf of 
certain Parties to the MOU, thal the Agents on Lhe underlying loan agreements have the authority to bind the llJnders 
of those agreements, and that EMAM and/or Lindberg directly or indirectly control all SACs. Pis.' Ex. I. 

10 



b. Schedules I through 7 or the MOU set f011h all loan, financing, and invesunienl 

arrangements of any nature by Plaintiffs with any party· 

c. Every Lindberg- or AAI-affiliatc is disclosed in Exhibils A, B, or Clo Lhe MOU; 

d. The execution, pcrfom1ance of obligations, and consummation of the transactions 

contemplated in lhe MOU have been dLily authorized; 

e. The execution or the MOU and the consummation of the transactions set forth in 

the MOU do not violate any law; 

f. The execution or the MOU and the consummation of the transactions set for th in 

the MOU do not violate any provision of Lheir organizational documents; 

g. The execution oC the MOU and the consummation of the transactions set forth in 

the MOU do not result in a breach ot~ constitute a defin1IL under; or result in the 

acceleration of any contract to which any u f them is a party or is bound or to which 

any of their assets are subject; 

h. The execution of the MOU and the consummation of the transactions sel forth in 

Lhe MOU do not create in any patty the right to accelerate, tenninate, modify, 

cancel, or require any nolice or consent under any contract to which any of them is 

a party or is bound or to which any of their assets arc subject; and 

L. The MOU is a valid, legal, and binding obligation on each of them; enforceable in 

accordance with its terms. 

Pis.' Ex. 1; Trial Tr. 3 I 7:23-3 l 8: 15. 

54. Dinius and some of Plaintiffs' management team were aware that at least some of 

the SACs had obtained third-party financing or had other obligations to third parties but properly 
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and reasonably relied on Lhe representations and warranties provided by Defendants. Tri.:11 Tr. 

276:21-277: 12, 589: 15-590:23. 

55. Defendants maintained total access and contrn.1 over the underlying loan 

agreements and seller notes, equity cquivaJence agreements ("EEAs''), and third-party finat1cing 

agreements dming the due di ligence process. Defs.' Ex. 58; Trial Tr. 590:5-23 ("Since Lindberg 

controlled all of these entities, we were relying on him Lo tell us if he could effectuate this or n ot."), 

685:24-686:3 ("J would not [have] had enough time for diligence on - to review everything prior 

to the execution."), 702: 1-703: 17. 

56. Plaintiffs did not possess lhe majority of the underlying loan agreements between 

and among the second- and third-tier operating and holding companies and seller notes, EEAs, and 

other third-party financing agreements. Id. Plaintiffs did not request to, and did not, review every 

document regarding the SACs' third-party financing and other obligations to third parties and 

instead relied on the representaLions and warranties provided by Defendant!:>, ld. 

57. The SA Cs cons isl of hundreds of entities and the documents potentially pertaining 

to third-party fmancing are voluminous. See Pls. ' Exs. 11 5, 131; Trial Tr. 285:6-12, 1339: 10-

134 1 :8. Defendants, who negotiated and executed these documents pertaining to third-party 

financing, and who should have been meeting thejr obligations under these documents on an 

ongoing basis, knew the contents of these documents. Pls. ' Ex. 58; Trial Tr. 609: 1-23. 

58. Defendants were in the best position to know whether any agreements between the 

SACs and any third-parties require any lype or consenl or waiver to lhe MOU or the transactions 

contemplated in the MOU, or whether lhe MOU or transactions contemplated by the MOU would 

trigger default or accelerations of those agreements. Trial Tr. 609: 1-23, 83 l :22-832: 1 (" ... the 
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folks at Eli Global who were in a beller position to know what consents were needed than the 

plaintiffs .") 

59. On June 27, 2019, the parties executed the MOU, which required, among other 

things; for the SA Cs, a subset of the Affiliated Entities, to be restructured as subsidiaries ofNHC, 

Pis. ' Ex. l ; Trial Tr. 552:22-553: 15. 

60. Lindberg and AAT either directly or indirectly control almost all of the SA s and 

had the authorily to contribute those entities to NHC. Id; Trial Tr. 1240:2-J 24 l :3. The Plaintiffs 

had no role or authority in transferring the SACs to NHC. Pis.' Ex. 102; Trial Tr. 552:22-553: 15, 

1240:2-1 241 :3. 

61. NEC is an affiliate of AAI and Lindberg. Trial Tr. 605:6- .1 6. NEC serves as 

administrative agent for some of the underlying loan and equi ty financing an angements involving 

the SACs. Pis.' Ex. l , 2; Trial Tr. 605:6-16. 

62. Pursuant to the underlying loan agreements, the Agents have the unilateral authority 

to hind the lenders on the loans made to the Affiliated Entities, including to the terms of the MOU 

and fALA, discussed below. Trial Tr. 546: 1-4 605:21-23. 

63. On June 27, 2019, the parties also executed two related agreements as part of the 

same transaction: the [ALA and Revolving Credit Agreements ("Revolver"). Pis.' Exs. 2, 3; Trial 

Tr. 582:4-25, 

64. The IALA provided debt relief to Defendants m,d the Affil iated Entities of more 

than$ 100 million. Pis.' Exs. 2, 130; Trial Tr. 327: l 9~328:6. The lALA deferred interest payments 

for a period of six months and modified the underlying loans' interest rates and maturity dates. 

Pis. ' Ex. 2; Trial Tr. 32 1:3-13, 326:5-20. 
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65. The Revolver provided a $40 million revolvfog line of credit to one of U1e SACs, 

Academy Pinancial Assets, LLC. Pis.' Ex. 3; Trial Tr. 582:7-16. The Revolver was essentially 

exhausted in early September 2019 and the principal ba lance has not been repaid. Pis.' E)Cs. 95, 

108; Trial Tr, 329:14-25, 442:16-443:5. 

66. Defendants, and entities affiliated with Defendants, have accepted Lhe ma teria l 

benefits to which they were entitled under Lhe IALA and Revolver of more than $ 100 million. ld.; 

Trial Tr. 12 13:7-12 14:l. 

67. Plaintiffs would not have executed the [ALA or the Revolver if the MOU hnd not 

a lso been execuLed. Trial Tr. 203:15-204: 16. Dinius, as Supervisor, would not have approved the 

Pluinliffs' execution of the IALA or Revolver if the MOU had nol also been executed. Trial Tr. 

581: 13-583: 16, 589:24-590: 18, 

68. On June 27, 2019, also as pat1 of the overall agreement between the parties, this 

Court ordered Pla intiffs into rehabilitation pursuant lo an Order of Rehabi litation, an Order 

Appointing Receiver, and Injunctive Relief ("Rehabi litation Order''), pursuant to N .C. Gen. Slat. 

§ 58-30-75. Pls.' Ex. 4; Trial Tr. 582:23-583: 16. Plaintiffs and Lindberg, as Plaintiffs' ultimate 

controll ing shareholder, consented to the entry of the Rehabi litation Order. ld.; Trial Tr. 11 6:13-

11 7:1 2, 11 48:11- 15, 12 13:3-6. 

69. The MOU, IALA, Revolver, and Rehabilitation Order were all executed on June 

27, 20 19 as parl or U1e same Lrnnsaction. Pis.' Exs. 1, 2, 3, 4; Trial Tr. 582:23-583: 16. The MOU 

specifically notes that the agreement i s being executed to set forth lhe Parties' agreements 

regarding, among other things, the !ALA debt reduction , the re~trucluring of the SACs under a 

new, independently controlled company, and the global restructuring. P is.' Ex. l . 
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70. Lou Hensley, president and CEO or Plainti ffs, executed Lhe MOU, IALA.., and 

Revolver on behalf of all Plaintiff companies. Pls.' Exs. 1, 2, 3. 

71. Defendant Lindberg executed the MOU on behalf of hunselt: individually, and the 

other Defendants. Pls. ' Ex. 1. Lindberg also executed the MOU on behal.f of the ''Agents" as 

defined i11 the MOU. Id Lindberg executed Lhe IALA on behal!' of' himse11: individually, M l , 

the Borrowers, NHC Excluded Bom)wers, PrereJTed F.quity Owners, and Preferred F.quity Issuers, 

as those terms are defined in the IALA. Pls. ' Ex. 2. 

72. Because Plaintiffs were in Administrative Supervision at the time of execution, 

Dinius, as Plaintiffs' Supervisor, approved Plaintiffs' execution oflhe MOU, lALA, and Revolver. 

Pis.' Exs. 1, 2, 3; Trial Tr. 583 :6-9. 

73. Christa Miller ("Miller''), CFO of Eli Global, and other Eli Global personnel 

celebn1led lhe execution of the MOU. Pis.' Ex. 70; Trial Tr. 426:12-427: 11 . According to Mil ler, 

the MOU restructuring plan meant all of the Eli Global companies would not have to be sold. Trial 

Tr. 426:J 2-427: 11 , 478 :5~479: 1. 

74. On lhe evening of July 3, 2019, some Eli Global employees held a "MOU/July 4th 

Celebration" at a nearby restaurant to celebrate the execution of the MOU and the holiday. Pb.' 

Ex. 70; Trial Tr. 426: L2-427: 11 . 

75. The MOU contains multiple references to the Parties' intention to be legally bound 

by U1e agreement. Pis.' Ex. 1. 

76. The MOU provides that the proper remedy for a breach is specific performance, in 

addition to other remedies. Id. 

77. The MOU, which Lindberg and Defendants all agreed to and executed, includes the 

following clauses consistent with a valid, bit1ding agreement: 
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Id. 

a. merger or integration clause; 

b. choice ofluw; 

c. choice of venue; 

d. non-assignment; 

e. third-party beneficiary ; and 

r. severabil i Ly. 

78. Article I of the MOU requires the parties to contemporaneously execute the IALA, 

which was attached as an exhibit to the MOU. !d. The parties agree the TALA was executed and 

Lhat it is a valid and enforceable Ub'Teement. Trial Tr. 990:21-25. 

79. The debt reduction provided by the IALA, and negotiated for by Lindberg, crealed 

a taxable event for Lindberg and AAI. Trial Tr. 1213:7-12 13: 13. No evidence was presented to 

suggest that Lindberg or AAL paid, or was required to pay, any additiona l taxes as a result of that 

taxable event. No evidence was presented that Lindberg or AAI used some other loss, credit, or 

other event to offset the taxable event. 

80. Article II of the MOU requires the parties to restructure the SACs "to become 

subsidiaries; eilhtlr directly or indirectly," ofNHC "on or before September 30, 20 19." Pis. , Ex. 

1 . 

81. Article Ill of the MOU allows for additional amendments to the loan agreements 

that were modified hy the IALA. !d, Plaintiffs have not asse1ted a claim based on a breach of 

Article III. See Am. Comp!. 

82. The MOU does not require that Article II and Article III be implemcnlcd 

contemporaneously. Pis.' Ex. 1; Trial Tr. 832:2- 16. After the SACs and loans are contributed and 
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assigned to NHC, NHC can undertake restructuring, negotiating, amending, or modifying lhe loans 

to accomplish the goals of the MOU. Trial Tr. 736:9-737: 12. 

83. NTIC was formed after the MOU was executed and before September 30, 2 019. 

Trial Tr. 552: LJ-2 L; 6 l3:25-6 l4-3. However, NHC had no board, off1cers, or directors. Tri al Tr. 

642: 21-643: l l. AAI was the sole member ofNHC. Trial Tr. 552: 13-21; 613:25-61 4-3. Lindberg, 

as sole shareholder of AAI, authorized work to be done on NHC's behalf to implement the MOU. 

Trial Tr. 552:13-553:9, 834:4-10. 

84. The MOU further provides various procedures for how NHC shall be governed, 

including establishing a board of managers f.'ashioned as a "Board ol'Directors" (the "NT-IC Board") 

that has exclusive conLTol of'lhe management ofNHC and the SACs. Pls.' Ex. 1. 

85. The NHC Board would comprise three members appointed by the Plaintiffs, two 

members appointed by AAI, and two independent members elected by the other five members, 

aud therefore be independent and not control led by Lindberg. Pis.' Ex. I; Trial Tr. 736: 11 -20. 

The NHC Board is further charged with managing the SACs in a manner that protects the best 

interests of Plaintiffs' policyholders. Pis. ' Ex. l ; Trial Tr. 720:2-7, 842: 1.2-21. 

86. Article ll , section 6 provides lhat "NHC will promptly procure and maintain usual 

and customaiy D&O insurance for the members of the NHC Board and NII C's officers.'' Pis.' Ex. 

1. 

87. The SACs were not contributed to NHC by September 30, 20 19 as requ.ircd by the 

MOU. Trial Tr. 1240:2 1-1241:15. 

88. The seven-member NHC board was selected before September 30, 2019 in 

accordance with the terms of the MOU, which also served as the operating agreement of the NI-IC, 
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hut the hoard members have yet to take action on behalf of NHC because D&O insurance was not 

yet in place. Pis.' Ex. 1; Trial Tr. 783: 10-786:3 . 

89. Mo Meghji ("Meghji"), Eli Globa l' s restructuring consultanl, oblained a Pro:1Posed 

D&O insurance policy for the NHC Board on or about September 21, 2019. Defs.' Ex. 250; Trial 

Tr. 758: 2-24. However, the policy wa<: not bound. Trial Tr. 849:25-850:5. 

90. A D&O insurance policy could have been procured or obtained prior to Septe mber 

2 1, 2019. Trial Tr. 837:5-11. 

91. Defendants proffered the testimony of John A. Dore, an insurance professional 

related to lhc adequacy of the D&O policy obtained by Mcghji. Trial Tr. 1244-1268. The C ourt 

does not find Mr. Dore ' s testimony helpful to the trier or fact. Trial Tr. 1267: 13- 1268: 1.3. 

92. AAI's selected NT-IC Board members, Lindberg and George Vandeman,5 declined 

the proposed policy. Trial Tr. 849:25-850:5, l 180:2-14. 

93. In September 2019, Vandeman announced that Lindberg, as owner of AAI, is Lhe 

only person who could bind U,e D&O policy. Pis.' Ex. I 07; Trial Tr. 6 16:6~24. Neither Lindberg, 

AAl's owner, nor Vandeman, AAI's chairman, nor any other individual bound the proposed policy 

Meghji obtained. ld. 

94. Nothing in the MOU specifi ca lly requires Lindberg or AAI to approve the D&O 

policy. Pis., Ex. 1. Therefore, the NIIC Board should propose an appropfiate D&O pol icy and 

direct AN to bind the policy. Id. 

95. The remaining proposed NHC Board members, Mike Dinius, David Resnick, 

James Atterholt, Thomas Biaggi, and Frederick Heese each had been duly appointed or elected, 

and each was ready, willing, and able to assume his duties as an NI-IC Board member once D&O 

s Vandeman is the current chairman of /\Al. 
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insurance was in place as of'Seplember 30, 20 19. Trial Tr. 848:2-17, 863: 15-20, 876:6-11, g 91:3-

8. 

96. Mike Dinius, David Resnick, James J\tterholt, Thomas Biagg.i, and Frederick [eesc 

each remains ready, willing, and able to serve on the NHC Boa.rd. ld. 

97. On June 28, 20 19, Lindberg ci led to lhe terms of the MOU to claim an absolute 

right to control and exttact distributions from non-SAC Affiliated Entities. Pls. 69; Tria l Tr. 

43 1: I 4~433: 10. Lindberg's invocation of the MOU to obtain a benefit is inconsistenl with his later 

positions in Lhis litigation- namely that the MOU i.s nol a binding agreement. Trial Tr. 998: 7-2 1. 

98. Vandeman sent a communicalion to Plaintiffs on September 17, 201 9 contending 

that the restructuring plan sel forth in Article [] could tJot be accompHshcd fo r various reasons, 

including: 

1.. Seller notes and EEJ\.s are subject lo breach and acceleration upon 

reorganization; 

11 . The debt reduction from the TALA and the reorganization may rcsull in 

adverse tax consequences to Lindberg; 

111. The reorganization will trigger certain change in control provlSlons tn 

conlracls with third-parties; 

1v. The reorganization was prohibited by certain other affi liate contracts; 

v. That various "consents" are necessary for performance or the MOU; 

vi. D&O insurance must be obtained by Plaintiffs; 

vii. The D&O insurance obtained by Plaintiffs was not acceptable; 

viii. Lindberg, as owner of AAl, is the only person that can bind D&O insurance 

fo r the NllC Board; and 
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Pis. ' Ex. 98. 

1x. The loan amendment process set forth in Article III of the MOU had t11Ql yet 

been completed. 

99. The representations and warranties made in the MOU by the Defendants di1·ectly 

contradict Defendants' proffe red explan~ltions of the reasons preventing the M OU's 

implementation. Pis.' Exs. 1, 98 

100. At the time the Defendants executed the MOU they knew that the executio11 and 

delivery of the MOU, or the consummation of the transactions contemplated therein resulted in u 

breach of, constituted a default under, would result in the acceleration of: create in any party the 

right to accelerate1 terminate, modify cancel, or require notice Of consent under contracts between 

the SA Cs and third-parties in contraventi.on of lhe representations and warranties in the MOU. 

101. Meghji, a restrnctming specialist, and his company M-IlI Partners were hired by 

Eli Global prior to the negotiations of the MOU. Trial Tr. 734:6-25. The MOU provides that 

Meghji would become U,e Chier Reslrncturing Officer of NHC. Pis.' Ex. l ; Trial Tr. 735: 13-15. 

l 02. Part of Meghji s role after execution of the MOU was to obtain consents or waivers 

from third-parties or counterparties that Defendants, post-execution of the MOU, contended were 

necessary to the MOU re~Lructuring. Trial Tr. 771 :18-772:23. However, nei ther Lindberg nor his 

agents gave Meghji permission to conlact the third pa11ies to seek the relevant consents or waivers. 

Trial Tr. 774:5-14, 778: 15-779:1. These consents and wajvers had not been obtained as of the time 

of trial. See Trial Tr. 743 :4-10, l I 92: I 3-22. 

I 03. Meghj i Le~Li fied he believed those consents and waivers could have been obtained 

in 2019 and could still be obtained today. Trial Tr. 774:8-779:25. 
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I 04. The NHC structure as contemplated in the MOU would Ukely be attractive to i hird

party lenders or counterparties. 

105. Meghji testified that any potenliaJ issues to implementation of the MOU he was 

aware of could be resolved. Trial Tr. 737:20-738:1 8. Specifically, based on Meghji' s restructuring 

experience and knowledge of the companies at issue, he believes the NHC Boru·d could be seated 

within 14 days, D&O coverage obtained within 14 days, the SACs contributed w ithin 45 days, and 

the underlying loans assigned to and assumed by NHC within 60 days of an order by this Court if 

tbe Pruties work together to implement lhe agreement. Trial Tr. 786: 13-787:21. The Court fi nds 

this testimony to be persuasive. 

106. As of lhe time of trial, Pla i.ntiffs are owed over $1,275,000,000 from Affil iated 

Entities pursuant to the Affiliated Investments. Pis.' Ex. 23; Trial Tr. 46:9- 14, 143: 11-16. During 

the pendency of this lawsuit, Lhe Affiliated Entities have paid some, but not all , of the amounts 

owed to Plaintiffs pursuant to the underlying loan agreements, as modified by the lALA. Trial Tr. 

7 15:7-24. 

107. Plaintiffs have suffered damages from Defendants' breach of the MOU and fraud. 

108. If SACs are transferred to NHC, N I-IC will be able to take various actions with 

respect to the SA Cs under its control, including selling the SAC or borrowing against the SAC, in 

order to repay the debts owed to Plaintiffs. Trial Tr. 1396:9-1397:3, 1397: I 0- 12. 

I 09. lf the SACs ai-e not under NHC':-. conlrol, Plainliffs lose the benefi t of the non-

transferred SACs' value. Id. 

110. The SA Cs' values were established by William Epstein of BRG. P is. ' Ex. 115. 
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111. Plaintiffs' damages !or breach of the MOU can be determined by calculating the 

value of the non-transferred SA Cs minus the existing debt of those entities. Trial Tr. 1397: 13-15, 

1402: 13-23, 1403: 17-1404:9. 

11 2. At the time of trial, plaintiff CBL extended $39,905,524.37 under the Rcvoh,er to 

the Defendants. Pls.' Ex. 108. This amount has not been paid buck. See id.; Trial Tr. 329:8-25. 

Plaintiffs also have deferred and forgiven otherwise payable interest under the IALA i □ an amount 

in excess or $77 million. Trial Tr. 328 :2-6. . 

11 3. Based on the forgoing f.indings of Fact, the Court reaches the fo llowing: 

CONCLUSIONS OF LAW 

l 14. This Court has jurisdiction over the pa1ties and the subject matter of tllis action. 

1 15. The Parties waived their right to a jury trial on this action. 

116. All issues pending in these actions are properly before the Court. The parties had 

notice of the trial date. 

L l 7. To the ex Lent that any of the foregoing Findings of Fact constitute Conclusions of 

Law or vice versa, each is incorporated into the other as .if set forth fully therein. 

BREACII OF CONTRACT 

118. The MOU constitutes a legally enforceable contract between the parties. 

Defendants' conduct constituted a material. breach of contract with regard to the MOU. 

119. Under North Carolina law, a claim for breach of contract requires (1) the existence 

of a vaLid contract; and (2) breach of the terms thereof. Poor v. Hill, 138 N.C. App. 19, 26, 530 

S.E.2d 8381 843 (2000). 

120. Plaintiffs allege the MOU is a valid and binding contract and that Defendants 

breached the MOU by failing to restructure the SACs on or before September 30, 2019. 
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121. Defendants argue that the MOU is not a binding contract but instead a non-bl.llding 

term sheet. 

122. To be enforceable, the terms of a contract must be sufficiently definite and 

certain. Brooks v. Hackney, 329 N.C. 166, 170, 404 S.E.2d 854, 857 (1991). 

123. The elements of a valid contract are: (1) offer; (2) acceptance; (3) considera tion; 

and (4) mutuality of assent to the contract's essential terms. See Se. Caissons, LLC v. Choate 

Conslr. Cu., 784 S.E.2d 650, 654 (N.C. Ct. App. 2016). Mutual assent and the effectuation of the 

parties' intent is nonnally accomplished through offer and acceptance. Snyder v. Freeman, 300 

N.C. 204, 218, 266 S.E.2d 593, 602 (1980). 

124 . Despite its title, the MOU is a legally binding contract. It contains mLL]tiple 

references to the parties' agreement to be legally bound by the terms of'(he agreement. 

125. Defendants presented testimony that a ''memorandum of understanding" typically 

refers to a non-binding pre-agreement. The tit le of the MOU has no bearing on its enforceabili ty. 

J 26. When a party amxes his 8ignature to a contract, he is mani resting his assent to the 

contract. Branch Banking & Trust Co. v. Creasy, 30 l N.C. 44, 53, 269 S.E.2d 117, 123 (1980). 

127. Defendants each executed the MOU. No party has challenged the authenticity or 

the signatures on the MOU. 

128. The MOU requires, at a minimum, that the parties restructure the SACs by 

September 30, 2019. The purpose of the agreement was to fac ilitate debt relief and restructure the 

SACs to allow an independent board to manage and control the entities. The terms of the 

agreement regarding both of Lhose requi rements, Articles I and n respectively, arc sufficientl y 

clear, definite, and enforceable. The loan restructuring and amendment contemplated by Article 
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Ill docs not have to be completed contemporaneously with the contribution and transfer o f the 

SACs to NHC. 

129. Article Ill of the MOU is an unenforceable agreement to agree. A requirement of a 

futw·e agreement on the material terms renders a clause void for indefiniteness as a matter oflaw. 

MC/J, Ltd. v. McGowan, 86, N.C. App. 607, 359 S.E.2d 50 (1987). "A contract to enter into a 

future contract must specify all its material and essential terms." Boyce v. McMaham, 285 N.C. 

730, 734, 208 S.E.2d 692, 695 (1 974). 

130. Specifically, Article III begins by staUng U1e terms of the Global Loan Agreement 

will be determined "as negotiated in good faith by the parties." Fwther, Section 1 (i)(a) expressly 

calls for "lt]he Parties ai;,,1ree lo execute any agreement . . . reasonably necessary to effectuate the 

restructuring and modifications contemplated herein.'' 

131. The terms of the loan agreernent are not settled and leaves Article III open to the 

possibUity of future negotiations. Wilhoul a foundation of definite terms to create the loan, none 

or the tenns in Article III may be enforced. 

132. The Pa11ics agreed to include a scverability clause in the MOU. Pis.' Ex. 1 at Art. 

Any tern, or provision of this MOU that is invalid or unenforceable 
in any situation . . . shall not affect the vaJidity or enfo rceability of 
the remaining terms and provisions hereof or the validity or 
enforceability of the invalid or unenforceable term or provision in 
any other situation or in any olher jurisdiclion. Ir a final judgment 
of a courl of cumpetenl jurisdiction declares that any term or 
provision hereof is invalid or unenforceable, then the Parties agree 
that the court making the determination of Lnvalidity or 
unenforceability shall have the power to reduce the scope, duration, 
or urea of the term or provision [and] to delete specific words or 
phrases ... 

Pls.1 Ex. 1 at Art. IV if 8. 
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133. Where contract provisions ure severable and are not dependent on the enforcement 

of illegal provisions ror their validity, the legal provisions of said contract may be enforced. Rose 

v. Vulrnn J\llaterials Co., 282 N.C. 643, 658, 194 S.E.2d 521, 53 1-32 (1973) (citations om..iJted). 

Articles TI and rrr do not have to be implemented contemporaneously and are not depende nt on 

one another, or any other term in the MOU. The validity of Article II is not dependent upon Article 

III or the Global Loan AmendmenLs. The a111endn1enls and restructuring conlempluled by the 

Global Loan Amendments should take place after the SACs are transferred to NHC. 

134. The Global Loan Amendments are not an essential feature of tbe MOU sucl1 that 

severing the Global Loan Amendment language would defeat the purpose or the agreemenL See 

Robinson, lJradrhaw, & Hinson, P.A. v. Smith, 129 N.C. App. 305, 314, 498 S.E.2d 841, 848 

(1998). The other Articles of the MOU can and have been implemented and enfo rced 

notwithstanding the failure of the Parties to complete the Global Loan Amendments. 

135. The Court can sever the unenforceable clause, Article !JI. See Vecellio & Grogan, 

Inc. v. Piedmont Drilling & Blasting, fnc., 183 N.C. App. 66, 73, 644 S.E.2d 16, 20-2 l (2007); 

Int '! Paper Co. v. Corporex Constructors, Inc., 96 N.C. App. 312, 316, 385 S.E.2d 553, 555 

(1989). 

l 36. The MOU, as modified herein, is a valid and enforceable agreement between 

Plaintiffs and Defendants. As a result of lhis agreement, the parties were required to restructure 

the SACs to be subsidiaries ofNIIC by September 30, 2019. 

ESTOPPEL 

137. Even if the MOU were not a valid or binding conlract, the Court finds, in the 

allemalive, that Defendants are estopped from denying tbe va lidity of the MOU as a whole or the 

effect of certain terms of the MOU. 
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138. HThe doctrine of estoppel resls upon principles of equity and is designed lo ai d the 

law in the adminish·ation of justice when without its intervention injustice would result." B1·ooks 

v. Hackney 329 N.C. 166, 173, 404 S.E.2d 854, 859 ( 1991) (citing Thompson v. Soles, 299 N.C. 

484, 486, 263 S.E.2d 599, 602 (1980)). "It is wel l settled lhal 'u party will not be allowed to accept 

benefits whicJ1 arise from certain lerms of a contract and at the same time deny the effecl of other 

lerms of lhe same agreement."' Td. (citing Advertising, Inc. v. Harper, 7 N.C. App. 501,505, 172 

S.E.2d 793, 795 (1970)). 

139. Defendants have accepted material benefils or the MOU. 

140. Defendants are estopped from denying the val idity of the binding portions of the 

MOU or the effects of its terms. 

BREACH 

141. Havi ng found that the MOU is a binding contract, the Court must dcten11u1e 

whether Defendunts breached the terms thereof. 

142. Tbe Court concludes that Defendants breached their obligation to restructure the 

SACs to become subsidiaries, either di rectly or indirectly of Nl:-IC on or before September 30, 

20 19 and continue to be in breach. The Defendants admit that the restrncturing contemplated by 

the MOU did not occur by the September 30, 2019 deadline. As of the date of trial, the 

restructuring still had not occurred. Defendants' conduct is a material. breach of their obligations 

under the terms of'the MOU. 

143. Defonclants contend thal lhey are excused from perfom1ing Lhe MOU, including 

effecting the restrncturing plan, for the following reasons: (1) certain third-parties must consent to 

the contribution of certain SACs to NHC and those consents were not obtained; (2) certain 

ai;,rreemenls with third-parties contain change of control provisions which would trigger default 
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and/or acceleration if cc11ain SACs were contributed to NHC; (3) certain agreements proh.i o it the 

reorganization; (4) Lindberg would face adverse lax consequences if lhe MOU were perfbm'l.ed as 

wrilten and executed; (5) satisfactory D&O insurance could nol be obtained for lhe NHC B.oard; 

(6) the Globa l Loan Amendments contemplated by Article Ill of the MOU were not completed 

contemporaneously with the reorganization. 

PRIOR MATERIAL BREACH AND REPUDIATION 

144. Plain Lim~ committed no prior material breach or repudiation of the MOU to excuse 

Defendants' nonperformance. 

145. Defendants contend they are excused from performance because Plainti ffs 

breached and/or repudiated the contract without just cause by filing SLLit on October 1, 2019 and 

lhal lhe September 30, 2019 deadline was nol malerial. 

146. " [I]f either parl'y to a bilateral contract commits a material breach of the contract, 

the non-breaching party is excused from the obligation to perform further. " McClure Lumber Co, 

v. Helmsman Const., Inc., 160 N.C. App. 1. 90, 198, 585 S.E.2d 234, 239 (2003). " ln bi latera l 

contracts there are reciprocal promises, so lhat there is something lo be done or forborne on both 

sides . .. . " Winders v. Kenan, 161 N.C. 628,628, 77 S.E. 687,689 (1913). "Whether a breach is 

material or immaterial is ordinarily a question of fact." McClure Lumber Co., 160 N .C. App. at 

198. "If la] hreach is n,ateriul , lhe aggrieved party may cancel the contract and sue for total breach 

if he can show thal he was ready, willing and able to perforn1 bul for lhe breach." Millis Const. 

Co. v, h tiJ.fteld Sapphire Valley, Inc., 86 N.C. App. 506,512, 358 S.E.2d 566, 570 (1987). 

147. "When a parly repudiates his obligations under the contract before the time for 

perfonnam:e under the lerms of Lhe conlracl, lhe issue of anticipatory breach or breach by 

anticipatory repudiation arises.,, .Millis Const. Co. v. Failjield Sapphire Valley, Inc., 86 N.C. App. 
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506, 5 10, 358 S.E.2d 566, 569 (1987). One effect of the anticipatory breach is to discharge Lhe 

non-repud iati11g party from his remaining du.ties to render performance under the contract. Id. 

(c iting Restatement (Second) of Conti-acts§ 253(2)). 

148. To constitute anticipatory repudiation to excuse Defendants ' nonperformance, the 

Plaintiff's ' words or conduct musl have been positive, distinct, unequivocal and absolute re fusal or 

inability to perform when the time for performance under the terms of the contract arise. See id. ; 

Gordon v. Howard, 94 N.C. App. 149, 153,379 S.E.2d 674, 676 (1989). 

149. Plaintiffs filed this lawsuit ajier the Lime for performance, September 30, 2019, had 

passed. Plainti ffs ' lawsuit does not show words or conduct that is pos itive, distinct, unequivocal 

and absolute refusal to perform the MOU; nor does it constitute a breach of the MOU. To the 

contrary, P laintiffs' requested relief of speciric performance indicates lheir desire to see the 

contract perf'om1ed. 

150. Defendants have presented no credible facts to support their theory that Plain.tiffs 

breached or repudiated the contract to excuse Defendants 1 nonperformance. 

DURESS 

I 51. Defendants were not i.;ubject to any duress or unlawful coercion. 

152. Defendants contend that the MOU was procured by duress where liquidation of the 

Plaintiff insLu·ancc companies was threatened if Defendants did not agree to restructure the SA Cs. 

At the time the alleged threat o f liquidation was made, Lindberg did nol believe grounds for 

liquidation of Plaintiffs existed. Furthermore, the Court, not the specia l deputy relmbililator1 has 

the authority to order an insurance company into liquidation if a petition is filed . See N.C. Gen. 

Stat. § 58-30- 100. 
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L53, "Duress exists where one, by the unlawful act or another, is induced to make a 

conLracl or perform or fo rego some act under circumstances which deprive him or Lhe exerc ise of 

free will." Smithwick v. Whitley, 152 N.C. 369,371, 67 S.E. 913,914 (1910). 

154. A contract procured by duress means that the contract was the resu lt of 

coercion. See Link v. Link, 278 N.C. 181 , 191, 179 S.E.2d 697. 703 ( 1971). "Duress exists w here 

one, by lhe unlawful act of another, is induced to make a contract or pe1forrn or forego some act 

under circumstances which deprive him of the exercise of free will. ,,, Id. at 194. However, ''it is 

not duress to threaten or make good faith use of legal processes available or the remedies 

prescribed under a contract .. . (b]ut where a Lhreal of civil action or use of an available remedy O 

made only for lhe purposes or exlorlion[,] duress may be found." Id. at 195. 

155. The act llu·eatened is wrongful ''if made with the corrupt intent to c-oei-cc a 

transaction grossly unfair to the victim and not related to the subject of such proceedings.,, Radford 

v. Keith, 160 N.C. App. 41, 44,584 S.E.2d 815,8 17 (2003), aff1d, 358 N.C. 136,591 S.E.2d 519 

(2004). 

156. Defendants were represented by counsel during the negotiation and execution of 

the MOU. Negotiation of the MOU, IALA., and Revolver was an arms-length transaction. 

Defendants were able lo request and obtain, und did request and oblain, terms of the MOU, LALA, 

and RevoJver which benefilted them. Furthennore, Defendant Lindberg, on behalf of the 

Plaintiffs, had already consented to the rehabilitation of Plaintiffs if ce11ain Affiliated Investment 

milestones were nol met in the Second Consent Order. 

157. To the extent that Defendants were at a bargaining disadvantage it was the resull 

of their own actions and not improper actions by Plaintiffs. 
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158. Even if Defendants' characterization of the negotiations were true, the events do 

not rise to the level of necessary coercion to constitute duress. 

159. Defendants have presented no credible facts to support an affirmative defen.se or 

duress. 

VOID AS AGAINST PUBLIC POLICY 

160. The MOU is not vo id as against puhlic policy, 

161. Defendants contend the MOU is void as against public policy because Plai ntiffs 

have used the MOU to sti ne growth uf the SA Cs tu the peril of Plaintiffs' policyholders. 

162. Contracts and agreements are deemed void as against public policy where "the 

enforcement of them by tl-1e courts would have a direct tendency to injure the public good," 

Electrova Co. v. Spring Garden lns. Co. , 156 N.C. 232, 232, 72 S.E. 306, 307 (1911 ), or where 

the agreement violates a statute. Glover v. Rowan Jvfut. Fire Ins. Co., 228 N.C. 195, 198, 45 S .E.2d 

45,47( 1947). 

I 63 . The MOU docs not have a direct tendency to injure Lhe public good or violate a 

statute. The Defendants presented no credible facts showing that the MOU is void as against 

public policy. The sluled purpose of Lhe MOU is to benefit poJicyholders. 

UNILATERAL OR MUTUAL MISTAKE 

164. There was no unilateral or mutual mistake to render the MOU unenforceable. 

l 65. Defendants contend the MOU resulted from unilateral or mutual mistake and 

sbould not be enforced. Defendants argue that the parties did not understand or appreciate the 

obstacles to implementing the restructuring plan, such as the adverse tax consequences and 

possible acceleration or breach of agreements due to change-of-control provisions. 
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166. "A mutual rni stake is one common lo both parties to a contract wherein each labors 

under lhe same misconception respecting a material fact, the terms of the agreement, or the 

provisions of the written instrument designed to embody such agreement." Branch BankiJ1g & 

Trust Co. v. Chicago Title Ins. Co., 2 14 N.C. App. 459, 463, 7 l4 S.E.2d 5 14, 5 l 8 (2011). A 1n utual 

mistake of fact is a mistake "common to both parties and by reason of it each has done what neither 

intended. '1 Marriot/ Financial Services v. Capitol Funds, 288 N.C. 122, 135, 217 S.E.2d 551 , 560 

( 1975). There is •ta strong presumption in favor of the correctness of the instrument as Wl·itten 

and executed, for it must be assmnecl that tbc parties knew what they agreed and have chosen fit 

and proper words to express that agreement in its entirety." Branch Banking & Trust Co., 214 N.C. 

App. at 464 (citing Hice v. Hi-Mil, Inc., 301 N.C. 647,651,273 S.E.2d 268, 270-71 (1981)). 

167. A mistake of law ordinarily "does not affect the validity of a contract. ' Greene v. 

Spivey, 236 N .C. 435,444 73 S.E.2d 488, 495 ( 1952). 

168. Equity will not relieve a party from an agreemenl "enlered into by reason of a 

mistake resulting from negligence where the means of' knowledge were easily accessible." Swain 

v. C & N Evans Trucking Co., 126 N.C. App. 332, 484 S.E.2d 845, 848 (1997). 

169. Defendants had total access and control over the seller notes, EEJ\s, and third-parly 

agreements they now cite as the basis of the nrntual or unilateral mh;take. Delendants and their 

companies, not Plaintiffs, are the counterparties on these agreements. 

170. Ftuthermore, Defendants represented and warranted that the MOU and lhe 

lransactions contemplated there in, including lbe restructw·ing, would not resLtlt in a breach of or 

cause default or acceleration of any such agreement. Defendants cam1ol now, arter the !'act, claim 

mutual mistake rel.ated to these agreements. 
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171. The mistake must concern facts as they exist al lhe time of making the co11..tract; 

mistaken belief as to a future performance or predicted future event does not quali fy lo obtain relief 

for a mutual mistake. Opsahl v. Pinehurst; Inc., 81 N.C. App. 56, 62, 344 S.E.2d 68, 72 (1 986). 

Lindberg's potential future tax consequences from debt reduction he bargained for and received 

do not form the basis of a mutual or unilateral mistake defense. 

172. A "unilateral mistake by a party to a contract, unaccompanied by fraud, impos ition, 

undue influence or like circumstances of oppression is insuffic ient to avoid a contract. '' Sm.ith v. 

First Choice Servs., 158 N.C. App. 244, 249, 580 S. E.2d 743, 748 (2003). Defendants presented 

no credible facts supporting their affirmative defenses of unilateraJ or mutual mistake. 

DvfPOSSIBTLITY/FRUSTRATION OF PURPOSE 

l 73 . Performance of the MOU is not rendered impossible nor are Defendants excused 

from performance based on any frustration of pmpose. 

174. Defendants con lend that performance of the MOU has been rendered impossible or 

that their nonperformance is excused under the doctrine of frustration of purpose because of 

unforeseen issues related to the breach and/or acceleration of the seller notes, EEAs, and third~ 

party agreements, potential adverse tax consequences, alleged clifllculty obtainfog D&O insurance, 

and failure to complete the Global Loan Amendments of Article HI or the MOU. 

175 . "Impossibility of performance is recognized ... as excusing a party from 

performing under an executory contract if the su~ject matter of the contract is destroyed without 

fau lt of the parly seeking to be excused from performance." Brenner v. little Red Sch. House, 

Ltd. , 302 N.C. 207,210, 274 S.E.2d 206,209 (1 981). 

176. "Por nonperformance of an executory contract to be excused under Lhe doctrine 

of impossibility, a party must show that his ' performance is rendered impossible by the law, 
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provided the prom1sor IS not at fa ul t and has not assumed the risk or performing 

whether impossible or not ... . Moreover, in most cases it must be shown that lhe event wa.s not 

reasonably foreseeab le."' UNCC Prop erties, Inc. v. Greene, l 11 N.C. /\pp. 391, 397,432 S .E.2d 

699, 702 (l 993)(quoting Messer v. Laurel Hill As.wciates, 102 N.C. App. 307, 311 - 12, 40 l S .E.2d 

843, 846 (] 991)). 

177. Under the doctrine of frustration of purpose, perfo rmance remains possible, but il 

is excused "whenever a fortuitous event supervenes to cause a failme of the consideratioa or a 

practi cally lotal <leslruction of lhe expected value of the performance. The doctrine of 

conu11ercial frustration is based upon the fundamental premise or giving relief in a situation w here 

the parties could not reasonably have protected themselves by the terms of the contn1ct against 

contingencies which later arose." Brenner v. Little Red Sch. House, Ltd , 302 N.C. 207,2 11 , 274 

S.E.2d 206, 209 ( 1981). 

178. The subject matter of the MOU- the repayment or Plainti ffs' debl and the 

restructuring of the SACs- has not been destroyed or rendered valueless. The purpose of the 

MOU has not been frustrated. 

179. Defendants also have not shown lhat the ir perfo rmance is rendered impossible. 

M ultiple witnesses testified that perfo rmance of the MOU was possible and would have occurred 

if lhe Parties made good fa ith efforts to complete the w1derlying restructuring tasks. 

180. Defondants presenled no credible facts to show theiJ nonperformance is excused by 

impossibility or frustration of purpose. 

CON DrT IONS PRECEDENT 

181. There are no unmet conditions precedent to excuse Defendants' nonperformance 

under the MOU agreement. 
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182. Defendants contend U1at certain conditions precedent i11 the MOU have not been 

salislied so as to trigger their performance. They note that D&O insurance wa8 not in place on or 

before the September 30, 2019 deadline and that the Global Loan Amendments had not occurred. 

183. ''A condition precedent is an event which must occur before a contractual right 

arises .. .. ,, 111 re Foreclosure of Goforth Prop., Inc., 334 N.C. 369, 375, 432 S.E.2d 855 , 859 

( 1993). Stated another way, " la.I condi tion precedent is an act or event, other than a lapse of Lime, 

whjch [unless excused] musl exist or occur before a duly to perform a 

promised performance arises." First Union Nat. Bank v, Naylor, 102 N.C. App. 719, 723, 404 

S.E.2d 161, 163 (199 I) (quoting J. Calamari & J. Perillo, The Law of Contracts § 11- 5 (3d 

ed. 1987)). However, for a contract provision to be construed as a condition precedent, the 

provision must contain language which plaLnly requires such construction. Goji)rth Prop. , 334 

N.C. at 375- 376, 432 S.E.2d at 859. North Carolina courts have held that "the use of such words 

as 'when,' ' after/ 'as soon as,' and the like, gives clear indication that a promise is no l lo 

be performed except upon the happening of a stated event." Jones v. Realty Co,, 226 N.C. 303, 

306, 37 S.E.2d 906, 908 (1946). 

184. The MOU does not contain any language indicating thal either lhe Global Loan 

Amendments or D&O coverage is a condition precedent to the restructuring plan. As such, these 

events are nol conditions precedent which musl occur before lhe Defendants have a duly to 

restructure the SACs. Defendants presented no credible evidence of an unmet condition precedent. 

UNCLEAN HANDS 

185. Plaintiffs are not barred from recovery under tho doctrine of unclean hands. 

186. Defendants contend Plaintiffs are ba1Ted from recovery due to their unclean hands. 

Defendants argue that Plaintiffs acted inequitably by rel-using lo renegollule the te1ms of the MOU 



with Delendants following September 30, 20 l9 and by fi ling this and other lawsuits to put financial 

pressure on the Defendants. 

187. "The doctrine of clean hands is an equitable defense which prt!venls recovery where 

the party seeking relief' comes into court with unclean hands." Ray v. Norris, 78 N.C. App. 379, 

384, 337 S.E.2d 137, 141 (1985). "[T]he clean bands doctrine denies equitable relief only Lo 

li tigants who have acted in bad faith, or whose conduct has been dishonest, deceitfu l, fraudulent, 

unfair, or overreaching in regard to the transaction in controversy.'' Brissell v. First Moun/ Vernon 

Indus. Loan Ass 'n, 233 N.C. App. 24 1, 255, 756 S.E.2d 798, 809 (2014). "The doctTine ohm.clean 

hands is only av~iilable to a party who was ittjured by the alleged wrnngful conduce' Id. at 385. 

The doctrine "is not one of absolutes that applies to every unconscionable act or a 

party.'' Ferguson v. Ferguson, 55 N.C, /\pp. 341 , 346, 285 S,E.2d 288, 292 (1982). "Whetl1er 

plainti ff committed an unconscionable act and whether her actions were more egregious than those 

of defendants, are questions of malerial fact .. . . " ld. 

188. Based on the evidence presented, the Coutt finds that Plaintiffs did not act in bad 

fa ith and were not dishonest, deceitful, fraudLLlent, unfair or ove11·eaching regarding the transaction 

at issue. Defendants presented no credible evidence of Plainli ffs' unclean bands related to the 

MOU. 

W AIYER AND ESTO PP EL 

189. Plaintiffs have not waived lheir right lo enforce Lhe MOU agreement nor afe they 

estopped from doing so. 

190. Defendants have asserted affirmative defenses of waiver and estoppel and argue 

that the filing of Plaintiffs' lawsuit constituted each. 
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19l. To show that p laintil'fs are baned from recovery based on waiver, u defendanl must 

prove four elemenls. Firsl, lhal Lhe "waiving party is the innocent, or nonbreaching pa rty." 

Wachovia Bank & Trust Co., NA. v. Rubish, 306 N.C. 417, 425-26, 293 S.E. 749, 755 ( J 982) 

(citing Wheeler v. Wheeler, 299 N.C. 633, 639, 263 S.E.2d 763, 766-67 ( 1980)). Second, tl1<:1t the 

defendant's breach of contract was not a total one, and , notwithstanding the defendant's breach, 

the plaintiff continued to receive some or Lhe consideration for which he bargained. Id. Third , that 

the p lai ntiff was aware of the breach by the defendant. Id. fourth, that the plaintiff intentionally 

and voluntari ly waived his right to suspend his own performance and declare a breach of con tract 

by the defendant. Id.; see Altman v. Munns, 82 N .C. App. I 02, I 06, 345 S.E.2d 419, 422-23 ( I 986). 

No facts were presented to support a delense or waiver. 

192. "The doctrine of estoppel rests upon principles of equity and is designed to aid U1e 

law in the administration of justice when without its intervention injustice would result. " Brooks 

v. Hackney, 329 N .C. 166, 173, 404 S.E.2d 854, 859 ( 1991) (cili11g Thompson v. Soles, 299 N.C. 

484, 486, 263 S.E.2d 599, 602 (1980)). " ft is well settled that 'a party w i 11 nol be allowed to uccept 

benellts which arise from certain terms of a contract and at the sam e time deny the effect of other 

terms of the same agreement.'" id. (citing Advertising, inc. v. llatper, 7 N.C. App. 50 l, 505, 172 

S.£.2d 793 , 795 ( 1970)), 

193. No facts were presented to support a defense of estoppel as to excuse Defendants' 

performance. P laintiffs, to date, have received no benefits under the MOU and furthermore have 

not den ied the effect of any of its terms. 

FRAUD 

194. Defendants intentionally made material misrepresentations in the text of the MOU. 
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195. Fraud requires: (1) false representation or concealment of a material foe,:; (2) 

reasonably calculated to deceive; (3) made with the intent to deceive; (4) which does in !act 

deceive; and (5) causing damage to the injured party. Ragsdale v. Kennedy, 286 N.C. 130.,. 138, 

209 S.E.2d 494, 500 (1974). 

196. In the MOU, Defendants represented and warranted, among other things, th<1t the 

execution and perforn,unce or obligations, and consummation of the transactions contemplated in 

the MOU: (1) have been duly authorized; (2) do not violate any law; (3) do not result in a b1·each 

oi~ constitute a default under, or result in the acceleration of any contract to which any of the m is 

a party or is bound or to which any of theit assets are subjecl; and (4) do nol creale in any party 

the right to acce lerale, terminate, modify, cancel, or require any notice or consent under any 

conlrnct lo which any of them is a party or is bound or to w hich any of the ir assets are subject. 

197. These representations were fa lse at the time Defendants made them and Defendants 

knew the representations were fa lse. 

198. These representati ons are of material facts related to the val idily, execution , and 

implementation of the MOU. 

199. Defendants reasonably calculated and intended to deceive Plaintiffs by making 

these false representations. 

200. Plaintiffs reasonably relied on these representations in executing the MOU, IALA, 

and Revolver and were in fact deceived by the representations. 

20 I. Plaintiffs were damaged by lhe representations because Plaintiffs en tered into the 

IALA and Revolver ugreements based upon such representutions. 

202. Although Greg Lindberg may have initially intended to honor the terms of the MOU 

as drafted when he s igned it on behalf of the Defendants on June 27, 2019, he intentionally caused 
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U1e aforesaid false warranties to be included knowing they were fa lse, which he knew would create 

material potential obstacles and obstructions to specific performance of the MOU as wr itten. 

Lindberg did so iu order to that Defendants would receive the financial benefits of the IALA and 

Revolver loan. After receiving the benefits of the Revolver loan and the IALA debt reduc tion, 

Lindberg used these fal se warranties as the basis for hi s refusaJ to perform as required by the MOU 

and for his demand that the MOU terms be re-negotiated. Lindberg acted with deceit and with the 

intent to defraud the Plaintiffs of the benefit of their original bargain. 

203. The Court specifically finds that without the fraud committed by Defendants, 

PlainLif'fs would not have s igned the MOU, LALA and the Revolver loan and have thus suffe red a 

loss by signing the TALA in the mnount of $77,000.000 in debt reduction and i□ the amount or 

$39,905,524.37 provided to Defendants by the Revolver.6 

204. In short, the Court finds that: (a) Defendants knowingly made fa lse representations 

and warranties lo Plaintiffs; (b) the represenlalions and warranties were of material facts; (c) the 

representations and warranties were made with the intent to deceive Plaintiffs; (d) the Plaintiffs 

reasonably relied upon the false representation and warranties and were in fact deceived by them 

thereby causing damages to Plaintif'fs. 

205. Because the Court concluded Defendants are liable for fraud , Plaintiffs' alternative 

claim for negligent misrepresentation is not addressed. 

PUN ITIVE DAMAGES 

206. Pia inti !Ts' are enti tied 10 recover punitive damages from De/enc.Ian ts. 

207. Punitive damages are recoverable as a matter of law where fraud is found because 

proof of fraud requires proof of aggravation or intentional wrongdoing. Newton v. Standard Pire 

6 As the Court is ordering specific performance il is nol necessi11y ror the Courl lo make any i1dditional findings as to 
compensato1y damages. 
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ins. Co., 291 N.C. 105, 229 S.E.2d 297 ( 1976). Punitive damages pl1nish lhe intent ional 

wrongdoing and serve as a deterrent for future behavior. Oestreicher v. Am. Nat. Stores, Inc. , 290 

N.C. 1 ·1 s, 225 S.E.2d 797 (1976). 

208. The credible evidence presented in this matter supports an award of pu.11Hive 

damages. 

209. The Court finds by clear and convincing evidence thal the conducl of the 

Defendant's de:-icribed herein was willful, wanton and fraudulent. 

2 10. Greg Lindberg, as an officer, director or manager of entity AAl and NEC 

participated in the willful, wanton and fraudulent conduct, and AAT and NEC condoned such 

conduct. 

2 11 . Derendants should be deterred from similar conduct in the foture-especially 

where Defendants or their affi liates remain the ultimate owner of the Plaintiff insurance companies 

and entities which owe Plaintiffs more than$ I bil lion. 

2 12. Therefore, after considering the purposes of punitive damages as set forth in N.C. 

Gen. Stat.§ 1D-1 and evidence relating to those factors set forth N.C. Gen. Stat. § 1D-35(2)(a-c, 

e, h and i) the Court determines that if an appellate Comt should determine that specific 

performance is not an available remedy this Court would enter an award of punitive damages in 

the amount of three times compensatory duma.ges. 

REMEDIES 

213. Plaintiffs' request for specific performance of the MOU is allowed. 

2 14. Plaintiffs have elected to pursue specific.: performance of the MOU us their primary 

remedy. The Courl makes no determination at this lime whether, by pursuing specific performance, 
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Plaintiffs have waived their claim to seek monetary damages arising from Defendants' brea ch of 

the MOU. 

2 15. Specific performance is tl1e only adequate remedy to protect Plctinti ffa ' and. their 

policyholders' interests. Damages for breach of contract are not an adequate remedy al law_ 

216. Plaintiffs seek fill award of specific performance. Plaintiffs seek Sp€ci fie 

performance of the restructuring plan set forth in the MOU. 

2 17. The MOU, as agreed by the parties, provides as follows, "The Parties agree that 

in-eparable damage would occur if any provision of this MOU were not performed in accordance 

with the terms hereof, and that the Parties shall be entitled to Specific Performance of the terms 

hereof, in addition to any other remedy to which they arc entitled at law or LJJ equity ." 

2 18. Specific performance is an equitable remedy lhat is decreed only when it is 

equitable to do so. See Hutchins v. Honeycutt, 286 N.C. 314,210 S.E.2d 254 (1974). ''In order 

to claim a right to specific performance, that party must show the 'existence of a va lid contract, lls 

terms, and either full performance on his part or that he is ready, willing and able to 

perform.'" Hong v. George Goodyear Co., 63 N.C. App. 74 1, 743, 306 S.E.2d 157, 159 (I 983) 

(citing Munchak Corp. v. Caldwell, 301 N.C. 689,694,273 S.E.2d 28 1, 285 (1981)). 

219. Ru.le 70 of the North Carolina Rules of Civil Procedure provides that if a judgment 

directs a party to execute certain documents or to perfom1 any other specified act and the party 

fai ls to comply within the lime speci6ed, the judge may direct the act lo be done al the cosl of the 

disobedient party by some other person appointed by the judge and the act when so done has like 

effect as if done by the party. 

220. lf one or more SA Cs are not transfen-ed to NHC as ordered by this Court, the Courl 

will the address that fai lure and Lhe remedy Lherefore Ul lhal time. As the Court has awarded 
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specific performance, it is inappropriate at this time to enter a money judgment fo r PlainLifTs' 

damages on Lhe breach or con ti-act claim. 

Based upon the foregoing, IT IS ORDERED, ADJUDGED AND DECREED AS FOLLOWS: 

1. The agreement between the parties set forth in the MOU is legally binding and enforceable. 

The Defendants arc in material breach. The Court orders Defendants to specifically 

per fom1 the agreement in good fai th in accordance wi th the terms and in the manner set 

forth in the MOU and hereinafter. 

2. Within five (5) days of the entry of thi s Order, AAJ shall take all necessary action to ensnre 

that NHC Holdings, LLC, a North Carolina limited liability company, is a manager

managed LLC and is in good standing under the laws o f North Carol ina so that it may serve 

us NHC ror performance of the MOU. The responsibilities, duties, obligations, and 

prohibitions of the Parties and NIIC Board set forth in the MOU shall be valid and effective 

unless otherwise ordered herein, and the NHC Board sha ll have the exclusive authority to 

manage the business and affairs ofNHC subject to and as set forth in the MOU. 

3. The individuals constituting the NJIC BoaJd (as previoL1sly appointed or elected in 

accordance with the terms and conditions of the MOU), shall each asswne their position 

and duties on the NHC Board within fourteen ( 14) days of the entry of this Order and in 

conjunction with the D&O insurance being bound; provided; however, thal AAI, in 

accordance with the requirements and restrictions set forth in the MOU, shall within five 

(5) days of the entry of th.i s Order remove Lindberg as an appointee to the NIIC Board and 

immediately appoint a rep lacement director to serve as an AA! Director (as such tetm is 

defined in the MOU) due to Lindberg's ineligibility Lo 8erve on the NHC Board following 

his conviction of a felony . 
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4. AAI, as sole member of NT-TC, shall rund and bind the D&O insurance policy lhat :M-111 

Partners has obtained for NI I C's use and benefit, if acceptable to the majority of the ~ HC 

Board members, witbin fotutecn (1 4) days of tbe entry of this Order. 

5. Defendants shall execute and deliver or cause to be executed and delivered complete, valid 

and duly auLhorii ed and executed agreements, instruments, assignments and other 

documentation in a form and substance acceptable to the majority of the NHC Board 

members to fu lly effectuate the transfer, assignment, and contribution to NHC o f the 

Defendants' equity and ownership interests in the SACs, such that the SACs become 

subsidiaries, either directl y 01· indirectly, of NHC within forty -fi ve (45) days of the enh·y 

or this Order. 

6. Defendants shall execute and del iver or cause to be executed and delivered complete, val id 

and duly authorized and executed agreements, instruments, assignments and other 

documentation in a form and substance acceptable to Lhe majority of the NHC Board to 

fully effectuate the assignment to and assumption by NIIC, as borrower, or the Loans 

designated for assignment to and assumption by NHC in the MOU within sixty (60) days 

of the entry of Lhis Order. 

7. f f any SAC identified in the MOU is not contributed to NHC within lhe lime provided in 

this Order, the Court will conduct a hearing where the Parties are required to show cause 

as to why the SAC has not been transferred or contributed to NHC. Such hearing shall be 

held wiLhin seventy- five (75) clays o f the entry of this order unless otherwise ordered by 

this Court. 
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8. The restrictions set fonh in the TRO, a;;; amended, shall remain in effect until such ti-,,e us 

either: (1) all SACs identified in the MOU are b·ansferred and contributed Lo N HC; ~r (2) 

as otherwise ordered by this Coutt. 

9. By separate order, the Comt shall appoint a special master (" SpeciaJ Master") relat ed to 
~ " " -

the implementation of Lhis Order and the various transactions contemplated herein. This 

appointment is made within the inherent authority p1·ovided to this Court to monitor and 

make recommendations in the interest of efficiency, practicali ty, and justice. 

10. The Parties shall, within ten (10) days of service this Judgment and Order provide the Court 

w ith their recommendations as to an appropriate Special Master. 

11 . The Special Master shall have the authority to request information from the Parties, their 

employees, agents, or attorneys related to the implementution of this Order at any time. 

The Parties, their employees, agents, or attorneys shall promptly, fu lly, and adequately 

respond to any inqu:i ry or request for information from the Special Master and provide the 

requested inf'o rtllation iCsuch information is available. 

12. The Special Master shall have access, upon request and under reasonable terms, to the 

books and records and other information belonging to the Defendants, the SACs, and 

affi liated companies to a~sist with the Special Master's analysis . The Defendants shall 

provide the Specia l Master with copies of all financial reports olherwise filed with this 

Corn1. 

13. The Special Master sha ll be permitted to request, schedule, attend and participate in 

conferences with lhis Court to discuss the s tatus of the Special Master' s work pmsuant to 

this Order. 
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J 4. The Special Master shall provide information, observations, and/or recommendatio ns to 

the Court, upon request, on matters pertaining to the implementation of this Order and the 

transactions contemplated herein. Such information, observations, a.nd/or 

recommendalions may be made orally or in writing within the discretion of the Comt. 

Every recommendation of the Special Master is subject to further review by this Coll.rt. 

15. If the Special Master determines that any of the Defendants, or any person on behalf of the 

Defendants, arc taking actions that interfere with, hinder, or are inconsistent witl1 the 

implementaLion of Lhis Judgment, the Special Master shall promptly noli fy U1e Court. 

16. The Special Muster shal I provide monthly invoices to tbe Court and the Parties. The P artics 

shall have seven days to object to any portion of each invoice. Following the resolution of 

any objections, the Parties shall bear all reasonable costs and expenses that the Special 

Master incurs. The costs and expenses shall be allocated 50% to the Plaintiffs and 50% to 

the Defendants. 

17. In the event the Special Master requires any specialized or industry specific expertjse to 

can-y out its duties, the Special Master may make a request to thi.s Court for authority to 

retain such additional experti se. 

l8. The Cami shall retain jurisdiction over this matter for purposes of enforcing the terms of 

this J udgmcnt. 

19. Any Patty thal fails lo comply with this .Judgment shall have the opponunily to show good 

cause for such failure. If that Party fails Lo show good cause, the Court may adjudge such 

Party in contempt, direct another patty to take action at the non-complying Party's expense, 

or order another remedy as is just and proper. 
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SO ORDERED and Adjudged this the O day of May, 2022. 

Ilonorab e:oraham Shirley 
Superior Court Judge Presiding 

45 



Exhibit A 

STIPULATED FACTS 

I . Plaintiffs are North Carolina domesticated insurance companies ultimately owned 

by Defendant Greg Lindberg and regulated by the No rU1 Carolina Department of Ins1.uance 

("NCDOI"). 

2. Defendant Greg Lindberg, directly or indirectly, owns 100% of the shares of stock 

of a l I classes of U1e Plaintiffs. 

3. Defendant Greg Lindberg is the sole and exclusive owner of I 00% of the shares of 

stock of all classes of Defendant Academy Association, Inc. ("AAl''), now known as G lobal 

Growth Holdings, Lnc. 

4. As of June 27, 2019, Defendants Greg Lindberg and/or At\l owned - directly, 

indirectly, or beneficially - a number of entities that operated under the trade name of"Eli Global," 

and later 11Global Growth." 

S. These enLilies are referred to as "affiliated entities." 

6. Some affi liated entities have combined debt totals of approx imately $ 1,25 billion 

to Plaintiffs pursuant to the terms of various direct and indirect loans and financing arrangements. 

7. The NCDOl approved and agreed that P laintiffs could invest up to 40% of their 

Lota l admitted a5sels in affiliated enti ties. 

8. lu November 2016, the NCDOJ engaged Noble Consttlting Services, Tnc. (''Noble") 

to, inter alia, review Pla intiffs ' investments in af'fl liated entilies. 

9. Mike Dinius owns and is the Chief Executive Officer of Noble. 



10. ln 2018, following Noble 's review of Plaintifts' investments in affiliated en.ti lies, 

the NCDOI required Plaintiffs' affiliated investments to be reduced to no morn than 10% of all 

investments by the end of 2018. 

11. On October 18, 2018, lhe North Carolina Commissioner of Insll.rance 

("Com.missioner") entered a Consenl Order for Administrative Supervision, under which Pia i nti Cfs 

consented to confidential administra tive supervision. 

12. On February 5, 2019, the Commissioner entered an Amended Consent Order for 

Administrative Supervision extending the term of the administrati ve supervision by an additional 

120 clays, or LLntil June 15, 2019. 

13. On April 3, 2019, the Commissioner entered a Second Amended Consent Order for 

Administrative Supervision. 

14. During the administrative supervision, Lindberg and his team at Global Growth, 

made efforts to sell certain insurance companies, refinance loans from the Plaintiffs, and sell 

certain affilialed entities. 

15. At that time, Mike Dinius and Noble Consulting believed selling affi liated entities 

or refinancing their loans would not achieve lhe highest return on Plaintiffs' investments. 

16. Noble ultimately decided that Plaintiffs ' best opportunity to achieve their highest 

return meant not immediately sell ing certain affi liated entities. 

J 7. On Jw1e 27, 2019, the Superior Court or Wake County , North Carolina ordered 

Plainti ffs into rehabilitation pursuant to an Order of Rehabilitation, an Order Appointing Receiver, 

and [njunctive Relief. 

18. Dinius and John Murphy ofNoble were appointed as Special Deputy Rehabilitatms 

of the Plaintiffs. 



19. From June 27, 2019, to the present, the Special Deputy Rehabililators bave 

controlled lhe Plaintiffs, including their operations management, and finances, 

20. Plaintiffs Southland National Insurance Corporation, Colorado Bankers. Life 

lnsmancc Company, and Bankers Life Insurance Company were engaged in tbe business of selling 

annuities, lite, accident and critical condition insmance policies to consumers in North Ca1·olina 

and elsewhere; 

21. Plaintiffs generally satisfy obligations lo policyholders through cash paymen1s. 

22. Pat1 of Plaintiffs' revenue came from the sale of annuities and insmance policies 

and the colleclion of premiums. 

23. Plaintiffs invested some of their revenue for the purpose or realizing a return o n the 

investment. 

24. Some of Plaintiffs' revenue was invested, directly and indirectly, in affiliated entity 

operating companies within the Global Growth portfoUo. 

25. 1n around August 201 9, M3 Partners, an unaffiliated consulting firm, projected that 

some of the affiliated entities within the Global Growth portfo Lio would generate more than $1 

bi ll ion in revenue in 2020. 

26. M3 Pa1tners projected those certain affiliated entities within the Global Growth 

portfolio would generate EBITDA between $ I 29-154 mil lion in 2020. 

27. On May 9, 2019, Special Deputy Rehabi litator Mike Dinius sent a "Rehab 

Proposal" ("Proposal") lo ChTista Miller and Clll'is Herwig, Global Growth's CFO and CIO, 

respectively. 

28. On May 16, 2019, Mike Dinius met with Greg Lindberg u.nd others to discuss the 

Proposal. 



29. Greg Lindberg in conjunction with his team prepared the fast draft o f the 

Memorandum of Undei"Standing ("MOU") that was sent to Mike Dinius on June 3, 201 9. 

30, Between June 3 and June 27, 201 9, the parties directly or tlu·ough counsel 

exchanged drafts of the MOU, the Interim Amendment to Loan Agreements (''ILA"), Revolving 

Credit Agreement ("Revolver"), and the Consent Rehabilitation Order. During this time Plaintiffs 

also requested and received all infonnation and disclosures from G loba l Growth th,\t Plaintiffs 

requested. 

31. On June 25 and 26, 201 9, Dinius, Lindberg, and others met in person accompanied 

by counsel regarding the MOU and other items. 

32. On June 27, 201 9, the parties signed the MOU, LLA, RevolvcL\ and Consent 

Rehabilitation Order. Each document was in fact signed by the person whose name appean; o n the 

signature line. 

33. Defendant Lindberg executed Lhe MOU on behalf of himself, NEC, and AAI. 

34. William Wofford executed the MOU on behalf o f EMAM . 

35. Lou Hensley executed the MOU on behalf o f' Plaintiffs. 

36. Dinius signed a letter authol'izing Plaintiffs to enter into the MOU . 

37. The parties agree lhe ILA was executed and is a valid and enfo rceable agreement. 

38. Defendant Lindberg or AAl remain the ultimate ownersi directly, indirectly, or 

bene fi cially or the affiliated entities. 



CERTIFICATE OF SERVICE 

I hereby cert ify t hat a copy of the forego ing document was served on the persons indicatecl 

below via electronic transmission by e-mail, addressed as fol lows: 

Wes J. Camden 
Ca itlin M . Poe 
Lauren E. Fussell 
WILLIAMS MULLEN 
wcamden@williamsmullen.com 
cpoe@williamsmullen.corn 
lfussell@will iamsmullen.com 
Counsel for Plaintiffs 

Matthew Nis Leerberg 
FOX ROTHSCHILD LLP 
rnleerberg@foxrothschild.com 

Counsel for Defendants Greg E. Lindberg; Academy Association, Inc., New England Capital, LLC 

Aaron z. Tobin 
Jared T.S. Pace 
CONDON TOBIN SLADEK THORNTON PLLC 
atobin@condontobin .com 
jpace@condontobin.com 

Counsel for Defendants Greg E. Lindberg; Academy Association, Inc., New England Capitol, LLC 

This the I 0 ~ y of May 2022. 

~~ ~ - M ers 
Court Adrninistrato -10th Judicial District 
kell ie.z.myers@nccourts.org 




